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INVESTIGATION OF REGULATORY COMMISSIONS 
AND AGENCIES 


MONDAY, JANUARY 27, 1958 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 

The special subcommittee met, pursuant to call, at 10 a. m., in room 
1334, New House Office Building, Hon. Morgan M. Moulder (chair- 
man of the special subcommittee) presiding. 

Present: Representatives Moulder, Williams, Mack, Flynt, Moss, 
Harris, O’Hara, Heselton, Bennett, Hale, and Wolverton. 

Mr. Moutprer. The committee will be in order. 

The Special Subcommittee on Legislative Oversight was created 
pursuant to House Resolutions 99 and 152, 85th Congress, 1st session, 
as amended, to conduct a general investigation into the working of 
the Federal regulatory agencies. The overall aim of such investi- 

gation is to determine whether or not such agencies have been admin- 
ister ing their laws in accordance with congressional intent. 

Such a broad inquiry has many facets. It involves both the gen- 
eral theory of that uniquely American contribution to political science, 
the independent regulatory commission, and the detailed administra- 
tion of the laws by each agency under investigation. Today, the sub- 
committee begins the first ‘phase of its public inquiry with a brief pre- 
liminary survey into certain areas common to all, or a majority, of the 
independe nt regulatory commissions. This survey is intended to be 
general in nature. It will enable the public to acquire an understand- 
ing of the important functions performed by these agencies and, hence, 
lay the foundation for further investigations by the subcommittee. 

The six agencies to be heard from are the Civil Aeronautics Board, 
the Interstate Commerce Commission, the Federal Trade Commission, 
the Federal Power Commission, the Federal Communications Com- 
mission, and the Securities and Exchange Commission. These agen- 
cies will be heard through their Chairmen. This morning we are to 
have as the witness James R. Durfee, the Chairman of the Civil Aero- 
nautics Board. The other Chairmen will be heard from this after- 
noon, tomorrow, and Wednesday. The subcommittee will then deter- 
mine the course of further he: arings. 

Before proceeding with the hearing of the witness, and the interro- 
gation of the witness, the Chair would like to call upon the chairman 
of the full Committee on Interstate and Foreign Commerce for a 
statement. 

Mr. Harris? 
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Mr. Harris. Mr. Chairman, I have asked for this opportunity to 
make a statement, because I think it is rather important, supplementing 
what the chairman of the subcommittee has just said. 

In order that this initial hearing by the Subcommittee on Legisla- 
tive Oversight of the House Committee on Interstate and Foreign Com- 
merce may ‘start off in its true perspective, and that this record is made 
clear and unequivocal as to the authority, purposes, and intent of this 
investigation, I wish to include in the record at this point a copy of 
House Resolution 99, providing the authority given this committee by 
the House of Representatives. 

(H. Res. 99 is as follows:) 


[H. Res. 99, 85th Cong., 1st sess] 
RESOLUTION 


Resolved, That effective from January 3, 1957, the Committee on Interstate 
and Foreign Commerce may make investigations and studies into matters within 
its jurisdiction, including the following: 

(1) Policies with respect to competition among the various modes of trans- 
portation, whether rail, air, motor, water, or pipeline; measures for increased 
safety ; and adequacy of the national transportation system for defense and the 
needs of an expanding economy. 

(2) Policies with respect to the promotion of the development of civil avia- 
tion ; measures for increased safety ; restrictions on American air carriers which 
impede the free flow of commerce; rates, accounts, and continuance of subsidy 
payments; airport construction, hazards of adjacency to airports, and con- 
demnation of airspace; aircraft and airline liability; aircraft research and de- 
velopment, and market for American aircraft; and air navigational aids and 
traffic control ; 

(3) Availability of channels for allocation for radio and television; and di- 
vestment of international radio and cable facilities ; 

(4) Adequacy of the protection to investors afforded by the disclosure and 
regulatory provisions of the various Securities Acts; 

(5) Adequacy of petroleum, natural gas, and electric energy resources for 
defense and the needs of an expanding economy; adequacy, promotion, regula- 
tion, and safety of the facilities for extraction or generation, transmission and 
distribution of such resources; development of synthetic liquid fuel processes ; 
and regulation of security issues of and control of natural gas pipeline 
companies ; 

(6) Advertising, fair competition, and labeling ; 

(7) Research in weather, including air pollution and smog, and artificially 
induced weather; research into the basic sciences; and standards and weights 
and measures ; 

(8) Effects of inflation upon benefits provided under railroad retirement and 
railroad unemployment programs; and inequities in provisions of statutes re- 
lating thereto, with comparison of benefits under the social security system; 

(9) Adequacy of medical facilities, medical personnel, and medical teach- 
ing and training facilities; research into human diseases; provisions for medi- 
cal care; efficient and effective quarantine; protection to users against incor- 
rectly labeled and deleterious foods, drugs, cosmetics, and devices; and other 
matters relating to public health ; 

(10) Disposition of funds arising from the operation of the Trading With the 
Enemy Act; 

(11) Current and prospective consumption of newsprint and other papers used 
in the printing of newspapers, magazines, or such other publications as are ad- 
mitted to second-class mailing privileges; current and prospective production 
and supply of such papers, factors affecting such supply, and possibilities of 
additional production through the use of alternative source materials; 

(12) Increase in traffic accidents on the streets and highways of the United 
States during recent years; factors responsible for such increase, the resulting 
deaths, personal injuries, and economic losses; and measures for eliminating 
such accidents or reducing their frequency and severity ; and 

(13) The administration and enforcement by Departments and agencies of 
the Government of provisions of law relating to subjects which are within the 
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jurisdiction of such committee: Provided, That the committee shall not under- 
take any investigation of any subject which is being investigated by any other 
standing committee of the House. 

For the purposes of such investigations and studies the committee, or any sub- 
committee thereof, may sit and act during the present Congress at such times 
and places within or outside the United States, whether the House is in session, 
has recessed, or has adjourned, to hold such hearings, and to require, by sub- 
pena or otherwise, the attendance and testimony of such witnesses and the pro- 
duction of such books, records, correspondence, memoranda, papers, and docu- 
ments, as it deems necessary. Subpenas may be issued under the signature of 
the chairman of the committee or any member of the committee designated by 
him, and may be served by any person designated by such chairman or member. 

The committee may report to the House at any time during the present Con- 
gress the results of any investigation or study made under authority of this 
resolution, together with such recommendations as it deems appropriate. Any 
such report shall be filed with the Clerk of the House if the House is not in 
session. 


Mr. Harris. During consideration of the resolution by the House on 
February 5, 1957, I was yielded time by Mr. Bolling, of Missouri, a 
member of the Rules Committee, who had charge of the rule on the 
floor of the House, and, during my discussion, explaining the work of 
the committee during this Congress, our distinguished colleague and 
Speaker of the House, Mr. Rayburn, asked me to yield, which, of 
course, I was glad to do. 

I would like to read into the record at this point the statement of the 
Speaker, which initiated this important study and investigation : 


Mr. Raypurn. I have asked the gentleman to yield for a purpose. During the 
time I have been a Member of the Congress, every board and commission of this 
Government except the Interstate Commerce Commission has been set up, many 
of them from the committee of which I was a member, the Federal Power 
Commission, the Federal Trade Commission, and the Federal Communications 
Commission, and the three laws administered by the Securities and Exchange 
Commission, the Securities Act of 1933, the Stock Exchange Regulation Act of 
1934, and the Utilities Holding Company Act of 1935. 

I trust that the gentleman will set up a subcommittee, and I think, under the 
broad authority of this resolution, he has that authority, to go into the adminis- 
tration of each and every one of these laws to see whether or not the law, as we 
intended it, is being carried out or whether a great many of these laws are being 
repealed or revamped by those who administer them. 


And I then said: 


Mr. Harris. May I say to our distinguished Speaker, in our committee session 
this morning in the discussion of the establishment of subcommittees and special 
subcommittees, this particular subject was discussed on the basis that the 
Reorganization Act of 1946 directs each committee to keep watch over the 
agencies of the Government as to the administration of the law. We discussed 
this problem of setting up a committee for such purpose. 

It is my intention, as the chairman of the Interstate and Foreign Commerce 
Committee, to set up a special subcommittee to investigate the administration of 
the laws as intended by Congress, which comes under our jurisdiction. As this 
resolution indicates, many of these agencies come under our jurisdiction. They 
are established as arms of the Congress and, appropriately, report to the Congress. 
We will endeavor to be objective, and I intend to announce the committee in the 
next few days. 

That is the end of my statement. 

Then Mr. Springer, of Ulinois, asked me to yield, which I was glad 
to do, and I shall read his statement and my reply: 

Mr. Springer. May I say that the Speaker has talked at least on one occasion 
with me, and he expressed some of the doubts mentioned here on the floor this 


afternoon. I think the committee ought to go back through the years from the 
time that the law was first put into effect to determine what the trend has been 
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over that period of time. That is perfectly within the jurisdiction of the Com- 
mittee on Interstate and Foreign Commerce. I think the House would like to 
know, because the agencies which are under the Committee on Interstate and 
Foreign Commerce cover almost every facet of business in America today. If 
that is done, and done properly, you could have such a study, and it would have 
a good effect not only so far as this particular committee is concerned, but upon 
business generally. This is information to which the Congress and the public 
are entitled. 


And to which statement I replied : 


Mr. Harris. I am sure the historical background would be very helpful to the 
committee in discharging its tremendous responsibility. 


The resolution was adopted, authorizing the committee’s activity 
in this session of the Congress. 

Pursuant thereto, and with the unanimous approval of the com- 
mittee, I appeared with some other members before the Committee on 
House Administration and asked for an appropriation of $250,000 
for the specific purpose of undertaking this vast responsibility. 

The committee approved and reported the requested amount. 

When it was considered by the House, on April 11, 1957, Mr. Le- 
Compte, the ranking minority member, said to the House, and I quote: 


Mr. Speaker, I understand that all members of the Committee on Interstate and 
Foreign Commerce feel that this money was needed for investigations. I was in 
hopes that we might appropriate about half that much at this time, and, as they 
could get along with their investigation, we could give them more money later 
on, if it was needed. That was my feeling. 


Mr. Burleson, of Texas, chairman of the committee, said, and I 
quote from the Record: 


Mr. Speaker, the Committee on Interstate and Foreign Commerce, as I recall, 
with 29 out of 31 members present, voted unanimously to request the Commit- 
tee on House Administration to provide these funds. 

I think the term the committee has used is a “study” of various agencies of 
Government referred to on the floor recently as created by action of Congress. 
These include the Interstate Commerce Commission, the Federal Communica- 
tions Commission, the Federal Power Commission, the Federal Trade Commis- 
sion, the Securities and Exchange Commission, and others. I think the chairman 
of the committee, the gentleman from Arkansas [Mr. Harris], has defined the 
scope of the study as clearly as possible to do at present. It is necessarily general 
at the time, but I am convinced that the sum they have requested, in view of the 
pattern of the operation they contemplate, is in reason and a modest sum for the 
undertaking which necessarily must be done by experts in these various fields. 


Then, after some colloquy, our distinguished and beloved Speaker, 
Mr. Rayburn, asked the chairman, Mr. Burleson, to yield and made 
this statement, and I quote: 


Mr. Raysurn. I might say this with reference to the question of overlapping: 
The Committee on Government Operations has done some wonderful work on 
some of these matters. But it does not feel that it is the proper function of that 
committee to go into it like the Committee on Interstate and Foreign Commerce 
would. The chairman of that committee has agreed to turn over all the facts 
and information that have been developed by his committee to the Committee on 
Interstate and Foreign Commerce. I might say, as I have said on the floor 
before—and I know Members have heard me say this—I served on the Com- 
mittee on Interstate and Foreign Commerce when it worked on and developed 
practically all the laws that are proposed to be investigated. 

It goes back a good way. I have been here at the birth of every commission 
and every board in this Government except the Interstate Commerce Commis- 
sion—that was in 1887—it goes back to the Wilson, Harding, and Coolidge admin- 
istrations, and so forth, down to this very time. 

As I said on the floor a while ago, I do believe it will be truly in the interest 
of public service and in the interest of the people of the United States if this 
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very capable committee—and it is one of the most capable in the House of Repre- 
sentatives—has the opportunity to go into these matters and see whether or not 
the laws have been faithfully executed and whether or not administratively 
some of these laws or the intent of some of these laws are being disregarded. I 
have heard such complaints many times. 

The Interstate Commerce Commission Act came out of this Committee on Inter- 
state and Foreign Commerce. The Federal Power Act came out of that commit- 
tee. The Federal Trade Act came out of the Committee on Interstate and Foreign 
Commerce. The Federal Communications Act came out of that great committee. 
The Securities and Exchange Commission Act came out of that committee. The 
Securities Act of 1933 and the Stock Exchange and Regulation Act of 1934 came 
out of that committee. The Utility Holding Company Act of 1935 came out of 
that committee. They all came out of this great committee. 

If there is a committee in the Congress, a committee capable as a result of the 
work they have been doing, capable of making a thorough investigation of these 
laws and the execution of the laws administratively, certainly it is the Com- 
mittee on Interstate and Foreign Commerce. 

Mr. Gross. Mr. Speaker, will the gentleman yield? 

Mr. Burreson. I yield to the gentleman from Iowa. 

Mr. Gross. The distinguished Speaker is a persuasive Speaker, as he demon- 
strated yesterday. He has just about convinced me that perhaps this appro- 
priation ought to go through, but the amount of money certainly ought to be 
reduced. 

Mr. Raysurn. Mention has been made of the amount of money involved. Other 
committees of the House of Representatives have had equal or greater amounts. 
This is going to be a very technical matter. Under the leadership of such men 
as the gentleman from Arkansas [Mr. Harris] and the gentleman from New 
Jersey [Mr. Wolverton], who sat in on that committee during most of my service 
on the committee and during all the years of my chairmanship, and who was one 
of the most helpful men on the committee to me in the enactment of these laws. 
These two men and the committee, in my opinion, will do a great job and it will 
be worth every dollar that this investigation is supposed to cost. I hope the 
resolution will pass and that this committee may move forward in a field which 
I think ought to be looked into. 


Then, following colloquies in the debate, our distinguished colleague 
from Ohio, Mr. Schenck, asked the chairman to yield to him and said, 
as I quote from the record: 


Mr. ScHENCK. My record on economy, I think, is very well known and estab- 
lished. Since I have been a Member of Congress, I have consistently tried my 
best to make sure that all recommendations for the appropriation of funds for 
the operations of committees of the House made by the Committee on House 
Administration were well justified and within the framework of our policy of 
proper operations, 

It is also my great privilege and high honor to be a member of the Committee 
on Interstate and Foreign Commerce. I shall not be, as far as I know, a 
member of this subcommittee to conduct these investigations, but our Commit- 
tee on Interstate and Foreign Commerce has never in any situation done any- 
thing other than conduct objective-type hearings, and it is my full expectation 
that the work done by this special subcommittee under this appropriation will 
be both entirely objective and very much worthwhile. It could mean the sav- 
ing not only of a considerable amount of money in the operating expenses of 
these various Federal agencies but, also, by coordinating and clarifying the rules 
and regulations under which these various boards, commissions, and agencies 
operate. This could result in a great saving to the public in general. At the 
present time there are many instances when expensive specialists are required 
in order that the rights and privileges of citizens having business with these 
agencies are properly protected. It is my hope that, under the proposed inves- 
tigations, the various procedures will be simplified. 

I should also like to point out, Mr. Speaker, that these funds are being 
requested as the result of unanimous vote by the members of both the majority 
and minority sides of the Committee on Interstate and Foreign Commerce in 
appearing before and in getting consideration of their condition and situation 
under these various public boards’ and bureaus’ activities under the general 
legislative jurisdiction of the Committee on Interstate and Foreign Commerce. 
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Then, following this statement, and other colloquy, our distin- 
guished majority ‘leader of the House, Mr. McCormack, said, and I 
quote: 

Mr. McCormack. As a matter of fact, this is an economy move just the opposite 
to what some of my friends argue. This is a matter of great importance to 
countless millions of persons in the United States looking into the policies of 
these various agencies. There are about 18 or 20 that will be surveyed, so 
that this is a very broad matter not confined to 1 or 2 agencies but covers 
several large ones and a number of other agencies that are parts of departments. 
We have a bill pending to change our appropriation theory from an obligation 
to an accrued expenditure basis. If that bill goes through—and I am passing 
no opinion on the bill one way or the other now—in order for the Congress to 
perform its duties under that bill, we would have to create a legislative bureau 
of the budget in order to assist the Committee on Appropriations and the other 
committees and to assist the Members in ascertaining the full facts. So, this 
is an economy measure and, while it appropriates $250,000, the net result of it 
will be, in my opinion, a saving of countless millions of dollars to the taxpayers 
of our country. 

Thus was the history of the investigation, the initial hearings of 
which get under way today. 

The resolution was agreed to, providing the funds for the investi- 
gation. From this record, it is clear that 1, along with other Members, 
feel a tremendous responsibility in carrying out the mandate of the 
House. 

After conferring with our distinguished colleague, the ranking 
minority member of the committee, Mr. Wolv erton, I appointed this 
Special Subcommittee on Legislative Oversight on March 6, 1957. 
That was before the appropriation was agreed | to by the House, so the 
House would know the personnel of the subcommittee. It is composed 
of the following members, which I will include in the record at this 
point, whom you can see here today, excepting Mr. Wolverton. They 
are as follows: Mr. Moulder, Mr. Williams, Mr. Mack, Mr. Flynt, 
Mr. Moss, Mr. O’Hara, Mr. Hale, Mr. Heselton, and Mr. Bennett. 

The name given to the special committee was taken from the Legis- 
lative Reorganization Act of 1946, section 136, which provided that 
each standing legislative committee of the House was given the re- 
sponsiblity of exercising “continuous watchfulness” and “appraising 
the administration of the laws of the agencies” of the Government 
within the ae of the committee. The law was referred to in 
the act as ‘ egislative oversight.” The term means “watchful care and 
supervision.” 

I made a special effort to appoint the members of this special sub- 
committee that I though were able and capable of doing an outstand- 
ing and objective job: I recognized at the time it was not only im- 
portant but a difficult and burdensome task. We had a thorough un- 
derstanding to undertake an objective study and investigation. 

Mr. Wolverton and I retained membership on the subcommittee, as 
on all subcommittees, for active participation to carry out our respon- 
sibility and to make such contributions as we could. 

I had confidence in the members of this committee that we selected 
at that time, and I have confidence in the chairman as chairman and 
the members of the committee at this time. I want to make that per- 
fectly clear. 

On April 18, 1957, the subcommittee, after most careful considera- 
tion, adopted a policy outlining the scope of the subcommittee’s activ- 
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ity. It was publicly announced by our chairman, Mr. Moulder, at 
that time, and I had it inserted in the Congressional Record on May 6, 
1957. 

Now, in order that this record may be complete, I include a copy at 
this point which clearly states the scope of the subcommittee’s activ- 
ity, unanimously adopted and approved by the subcommittee. 

(The information referred to follows :) 


Representative Morgan M. Moulder, chairman of the Subcommittee on Legis- 
lative Oversight of the House Committee on Interstate and Foreign Commerce, 
announced that in executive session today the subcommittee has adopted, with 
the approval of committee chairman, Oren Harris, the following outline of the 
scope of the subcommittee’s activities : 

Purposes 

To examine the execution of the laws by the administrative agencies, admin- 
istering laws within the legislative jurisdiction of the committee, to see whether 
or not the law as the Congress intended in its enactment has been and is being 


earried out or whether it has been and is being repealed or revamped by those 
who administer it. 


Dual approach 


(1) Whether the law has been and is being faithfully executed by the agency 
in the public interest ; 

(2) Whether the law and the statutory standards it contains have been and 
are being interpreted by rule, or internal procedures, to enlarge the area of 
regulation beyond that intended, and to administer it through procedures not 
intended by the Congress: 

Agencies to be examined 

(1) Civil Aeronautics Administration, Civil Aeronautics Board, Federal Com- 
munications Commission, Federal Power Commission, Federal Trade Commis- 
sion, Food and Drug Administration, Interstate Commerce Commission, Securi- 
ties and Exchange Commission ; 

(2) Bureau of Standards, National Institutes of Health, National Science 
Foundation, Weather Bureau ; 

(3) Foreign Claims Settlement Commission, Office of Alien Property, Public 
Health Service, Railroad Retirement Board, and other agencies within legisla- 
tive jurisdiction of the committee. 

Subjects to be considered 

(1) Review and analysis of the laws and amendments, and intent of the Con- 
gress when enacted ; 

(2) Area of the field regulated by each law, changing circumstances, and 
growth of the field since enactment ; 

(3) Consideration of the legislative standards in the law to determine 
whether they can be drafted in more precise terms with the view of reducing 
administrative discretion ; 

(4) Consideration of rules and regulations issued by the agency under the 
discretionary delegations, reconciliation with statutory standards and legislative 
intent, manner in which rules have been applied in practice ; 

(5) Administrative interpretations and practices apart from formal rules and 
regulations, public notice of such interpretations and practices, extent to which 
in fact administration is by internal interpretations as distinct from published 
rules ; 

(6) Judicial decisions on the administration of the law by the agency, the 
statutory standards, rules and regulations, and administrative interpretation; 
enlargement of area of regulation supported by the decisions; 

(7) Enforcement of statute, rules and regulations ; 

(8) Organization of agency: 

(a) Independence and bipartisanship of Commission, as intended in its 
creation; identification of the regulators with the regulated: 

(b) Personnel: Experience, relationship to agency policy, status under 
civil service; 

(c) Workload, distribution of personnel as to statutory duties or on duties 
assumed through administrative interpretations, coordination with State 
and other regulatory agencies, trade or industry enforcement groups, 
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_ Mr. Harris. The subcommittee had the problem of not only organiz- 
ing but of obtaining a staff of highly technical people. We made a 
most diligent effort to get the most capable staff possible to assemble. 

The committee decided that it would give its efforts to obtaining a 
staff during the session of the Congress—and it was at that time, last 
June, and that it would be ready for active work by the end of the 
session in August. Furthermore, it was understood that during the 
recess, the staff would undertake its work and investigation in accord- 
ance with the policy outlined and agreed to by the committee. This 
was made perfectly clear to every member of the staff. 

It was further understood that after the staff had had opportunity 
to go into these technical problems and obtain information, hearin 
to further carry out the responsibility would be undertaken early in 
this 2d session of the 85th Congress. 

During the recess, certain complications with some agencies devel- 
oped, which are generally well known. These problems, generally, 
were resolved, which was gratifying, and cooperation resulted there- 
from. 

In carrying out the unanimously agreed-to policy of the subcom- 
mittee, it met in executive session on Wednesday, January 8, to fur- 
ther outline the program and arrange for initial hearings. The sub- 
committee had presented to it at that time a confidential memorandum, 
that is, so called and labeled, of the chief counsel and his suggestions 
for consideration. It would have dealt with only one agency, to start 
off with, in the hearings. 

The subcommittee, after discussion, decided that in carrying out its 
announced policy that the initial hearings should be directed to areas 
applicable to each of the regulatory agencies, and then lead into 
specific matters affecting each of the agencies. 

At an executive session on Monday, January 13, and in carrying out 
the intent and purposes of the subcommittee work and objectives, the 
subcommittee defined the procedure for the initial hearing. The gen- 
eral counsel and the consultant to the subcommittee made suggestions 
to carry out the subcommittee policy—its recommended and approved 
policy. 

Pursuant thereto, our colleague and member of the committee, Mr. 
Moss, offered the following resolution, which I quote: 

In order to determine whether or not the Civil Aeronautics Board, Federal 
Communications Commission, Federal Power Commission, Federal Trade Com- 
mission, Interstate Commerce Commission, and securities and Exchange Com- 
mission are administering their respective statutes without departure from the 
intent of the Congress in enacting such statutes, the Subcommittee on Legislative 
Oversight has decided first to examine a few important areas of inquiry Common 
to all or a majority of the Commissions. Such areas for inquiry common to all or 
a majority of the Commissions should disclose whether or not there has been 
variation from the intent of the Congress in enacting the respective statutes 
administered. 

The first hearings should present a general survey of the work of the regulatory 
agencies. This will take at least 3 days and will proceed by the questioning in 
order of the 6 Chairmen and such other witnesses as shall be required. 

Such questions should be directed toward but not limited to— 

(1) Powers given by enabling statutes ; 

(2) Their possible inadequacies; 

(3) Attempts to ameliorate these by agency rules; 
(4) Status with respect to executive branch ; 

(5) Status with respect to legislative branch ; 

(6) Status with respect to judicial branch ; 
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(7) General discussion of agency functions: (a) licensing; (b) ratemak- 
ing; (c) cease and desist power; (d) subsidies; 
(8) Functions of Commission in quasi-legislative matters ; 
(9) Function of Commission in quasi-judicial matters ; 
(10) Changes in areas regulated. 
These hearings will be held beginning on January 27, 1958. 


As a substitute to Mr. Moss’ motion, Mr. Flynt offered the following 
motion, and I quote to show you the similarity : 


In order to determine whether or not the Civil Aeronautics Board, Federal 
Communications Commission, Federal Power Commission, Federal Trade Com- 
mission, Interstate Commerce Commission, and Securities and Exchange Com- 
mission are administering their respective statutes without departure from the 
intent of the Congress in enacting such statutes, the Subcommittee on Legislative 
Oversight has decided first to examine a few important area of inquiry common 
to all or a majority of the Commissions. Such areas for inquiry common to all 
or a majority of the Commissions should disclose whether or not there has been 
variation from the intent of the Congress in enacting the respective statutes 
administered. 


The hearings will begin on January 27, 1958. 


With which the committee agreed, and then Mr. Flynt moved that 
the Subcommittee on Legislative Oversight instruct the chairman to 
issue the following memorandum : 


The hearings scheduled to begin on January 27, 1958, shall present a general 
survey of the work of the Civil Aeronautics Board, Federal Communications 
Commission, Federal Power Commission, Federal Trade Commission, Inter- 
state Commerce Commission, and the Securities and Exchange Commission. 


Questions to be presented at these hearings should be directed toward but 
not limited to the following: 

(1) Powers given by enabling statutes; 

(2) Their possible inadequacies ; 

(3) Attempts to ameliorate these by agency rules; 

(4) Status with respect to executive branch ; 

(5) Status with respect to legislative branch ; 

(6) Status with respect to judicial branch; 

(7) General discussion of agency functions: (a) Licensing; (0) ratemaking; 
(c) cease and desist power; (d) subsidies; 

(8) Functions of Commission in quasi-legislative matters; 

(9) Function of Commission in quasi-judicial matters ; 

(10) Changes in areas regulated. 


It will be observed that the two motions are practically the same 
language and have the same purpose and accomplish the same proce- 
dural approach. 

Now, Mr. Chairman, this brings us to the program of the hearings 
today. Our program of the committee has been well defined and 
outlined. It requires a review and analysis of the law and amend- 
ments, as stated in No. 1 and No. 2 of the subjects outlined in the 
scope of work agreed to on April 18, 1957. 

he committee started out to do an objective job, as directed and 
as was intended. It has been, is, and will be the purpose of the com- 
mittee to carry out fully and completely this job to all purposes and 
intents. 

This series of hearings ought to be devoted to the areas as out- 
lined, and applicable to each of the major regulatory agencies. It is 
not limited to these 10 areas, but such other areas as a part of this 
series of hearings. 

This is by direction of the committee, and I shall object to expand- 
ing it to other matters during these initial hearings. 
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Following this series of hearings, the committee will then deter- 
mine which of the other subjects, as ‘originally outlined in the policy 
statement, will be a subject of hearings. 

In carrying out the committee procedure, I will recommend the 
next subject of examination to inc lude No. 1 of the dual approach as 
to “whether the law has been and 1 is being faithfully executed by the 
agency in the public interest,” and “organization of agency,” which 
carries three subheads as follows: 

(a) Independence and bipartisanship of Commission, as in- 
tended in its creation; identification of the regulators with the 
regulated ; 

(6) Personnel: Experience, relationship to agency policy, 
ae under civil service; 

(c) Workload, distribution of personnel as to statutory duties 
or on duties assumed through administrative interpretations, co- 
ordination with State and other regulatory agencies, trade or in- 


dustry enforcement groups. 


Under this category there are many subjects, some of which are 


included in the confidential memorandum submitted by the General 
Counsel, and which has been made public without authorization of 
this committee. 

More specifically, it includes, among other things, the conduct or 
misconduct of commissioners of the various regulatory agencies, the 
alleged charges outlined in the memorandum bearing on the personal 
conduct of members of Federal Communications C ommission, 

The committee, on January 23, met in executive session, and in view 
of the unauthorized publication of the confidential memorandum, 
agreed on a statement which was made public, and which I will in- 
clude in the record at this point. 

(The statement is as follows :) 


It has come to the attention of the Subcommittee on Legislative Oversight that 
a confidential memorandum dated January 4, 1958, prepared by Dr. Bernard 
Schwartz, chief counsel and staff director of the subcommittee, for the exclusive 
use and consideration of the members of the subcommittee, has been made pub- 
lie without authorization by the subcommittee and is, apparently, in the hands 
of certain representatives of the press. 

The subcommittee has observed that the purported text of the memorandum 
has been published substantially in certain newspapers and referred to in cer- 
tain columns. 

The subcommittee has not authorized and does not authorize the release of the 
confidential memorandum, but, in that it has been published, emphasizes that 
it is a staff memorandum only. The subcommittee has not had adequate oppor- 
tunity to either study or evaluate any of the material thus far reported by the 
staff director bearing upon the personal conduct of any member of the Federal 
Communications Commission or any other allegations affecting the actions of 
any Member of the Federal Communications Commission. 

The subcommittee recognizes its very responsible role in early and orderly 
study of such material, and its duty to afford any person whose record or con- 
duct is involved his full rights and an appropriate opportunity to challenge the 
accuracy of such charges in hearings at the earliest practicable date. 

The Legislative Oversight Subcommittee will continue its fully comprehensive 
investigation and study, as directed by the House, including the matters referred 
to in the memorandum, but it does not propose to lend itself to any procedure 
which might improperly and unfairly reflect upon the character and reputation 
of any person or persons by issuance of staff memorandums for publication. 

The subcommittee has not concluded its investigation on many of these mat- 
ters involved, and will insist upon full evaluation of the evidence it now has or 
will obtain. 
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Mr. Harris. If fraud has been committed, or if there is corrup- 
tion, malfeasance, incompetency, impropriety, or wrongdoing, as indi- 
cated by the unauthorized publication of the memo, this committee 
will find it out and act accordingly. If the alleged charges have no 
basis, the Commissioners involved should be exonerated. 

There is not now, and never has been, any intention, indication, or 
implication that this subcommittee is not going into all of the specific 
facts, information, or behavior of any and all of the Commissioners 
who are charged with the responsibility to the American public in 

carrying out their duties and functions as members of the various 
regulatory commissions. At the same time, this is no witch hunt or 
character assassination. We will insist on full rights of the individ- 
uals involved, and justice and fair play. 

I am, therefore, Mr. Chairman, recommending as procedure of the 
committee that this category be taken up immediately after this 
initial series of hearings. 

The atmosphere must be cleared if this committee is going to ac- 
complish anything worthwhile. I think immeasurable harm has been 
done. Certainly, no one feels more strongly about the right and the 
freedom of the press to censure, but I do feel, perhaps, some things 
have been said or intimated for which there certainly is no basis 
whatsoever. 

Subject to the committee’s approval—and I want to appeal to the 
press to give us an opportunity to let us do the work and the job here 
that we started out to do, and I am sure that you can be invaluable to 
us by helping report the proper information ‘and giving constructive 
criticism—subject to the committee’s approval of this procedure, I am 
making available this committee room for this specific purpose on 
Monday of next week, February 3, 1958. The committee room will 
be made available for 3 days, February 3,4, and 5. I make this an- 
nouncement in advance in order that the subcommittee, the staff, and 
all interested parties may prepare and make plans for it. I expect 
that not one but all agencies to be included in this so-called mis- 
conduct inquiry, and that all charges will be thoroughly gone into and 
an opportunity of those involved to respond accordingly. 

I also recommend, Mr. Chairman, that these hearings, in order to 
clear the atmosphere and find out all facts, shall be open hearings, 
and further suggest and recommend that, on Wednesday afternoon of 
this week, you have an executive session ‘of this committee to outline 
the procedure as I have commented on it. 

Mr. Moutper. Thank you, Mr, Chairman, and may I add to your 
statement that your position which you have stated has consistently 
been your position at all times throughout the course and conduct of 
the functions of this subcommittee. 

At this time, at the request of the senior minority member of the sub- 
committee, with the exception, of course, of our Mr. Wolverton, Mr. 
O’Hara, on the subcommittee, has requested time to make a statement, 
and the chairman recognizes Mr. O’Hara. 

Mr. O'Hara. | would like to make my statement relatively brief. I 
want to join with the statement which has been made, just made by 
the chairman of the entire committee, Mr. Harris. I feel very strongly 
that it has been the intention of every member of this committee to 

carry out the purposes for which the committee was created and 
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authorized by the Congress, and that it has been the purpose and the 
intent, I am sure, of every member of the subcommittee to, as expe- 
ditiously as possible, go into all phases of the necessary investigations 
of these various commissions and administrative bodies, in an orderly 
procedure. That is all I have, Mr. Chairman. 

Mr. Movutper. Does any other member desire to be recognized ? 

Mr. Fiynt. Mr. Chairman. 

Mr. Moutper. Mr. Flynt, of Georgia. 

Mr. Fiynr. Mr. Chairman, the public hearings conducted by the 
Subcommittee on Legislative Oversight are beginning today exactly 
as they have been scheduled from the very beginning. 

So far as I know, there has been no change in procedure accom- 
plished. There has been no change in procedure advocated by any 
member of this subcommittee. 

There have been efforts made to subject this subcommittee and the 
individual members of this subcommittee by outside pressure, and to 
outside pressures, to change the orderly processes and orderly proce- 
dures of this subcommittee. 

Let it be said, to the credit of each member of this subcommittee, that 
there has been no yielding whatsoever on that point. 

From the time of the creation of the Subcommittee on Legislative 
Oversight, the individual members of this subcommittee have realized 
the responsibilities resting upon the members, as a subcommittee, and 
resting upon the members, individually. 

It is my firm belief that each member of this subcommittee, and that 
the subcommittee as a whole, will accept this responsibility and carry 
it out fully and completely and fairly. 

There have been implications made, and there have been inferences 
drawn, that the member of this subcommittee from the State of 
Georgia at one time made a motion to sidetrack the procedures of this 
subcommittee. 

Let it be said here and now, in the presence of every member of this 
subcommittee, that no such motion attempting to sidetrack the pro- 
ceedings of this subcommittee was ever made. The only motions ever 
made by the member of this subcommittee from the State of Georgia 
have been read in full by the chairman of the parent committee, Mr. 
Harris, of Arkansas. The two motions made by me, and the motion 
made by the gentleman from California, Mr. Moss, were read by the 
chairman in full. 

These two motions were introduced and were intended as a sub- 
stitute for the motion originally made by the gentleman from Cali- 
fornia, Mr. Moss. Both the motion by Mr. Moss and the two motions 
by myself have been offered for and have been included in the record. 

I am sure that a careful reading of Mr. Moss’ motion and the two 
motions made by myself will show that they are as nearly identical as 
it is possible to word them in the English language. 

There has been an implication made and an inference drawn that the 
congressional subcommittee which is to conduct the investigation has 
apparently voted to shift emphasis of the inquiry away from favor- 
taking and favoritism by members of the Government agencies. This 
charge and this implication was entirely inaccurate because, so far as 
I and the other members of this subcommittee are able to determine, 
there has been no change whatsoever in the procedure to be followed by 
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this subcommittee, and there has been no sidestepping or changing of 
procedures in this committee. 

Mr. Chairman, I would like to say this: that since I have been a 
Member of the House of Representatives, since November 2, 1954, it has 
always been my purpose to inquire fully into, to learn and to abide by 
the rules of the House of Representatives. 

Included among these rules that I try to abide by is the rule affecting 
executive sessions of committees and subcommittees. 

I have been a member of the bar of the State of Georgia and of 
Federal courts, including all Federal courts in each echelon thereof, 
since the month of July 1938, and during the years in between 1938 and 
the present time I have consistently sought to abide by and to obey the 
rules of evidence laid down by the courts, and by the legislative bodies, 
insofar as these legislative bodies are able to make rules of evidence, 
but far longer than I have been a Member of Congress, far longer than 
I have been a member of the bar, an attorney and a lawyer, I have been 
an American citizen and, as such, I have sought to obey the rules of fair 
play during my entire life and to obey them in accordance with the 
dictates of my own conscience. 

Let any implication which has been made, that there is any effort on 
the part of this subcommittee to sidestep any responsibility, be immedi- 
ately put at rest. 

Let it further be said, and included at this point in the record, that 
insofar as possible, the rules of evidence and fair play will be adhered 
to throughout these entire hearings, and I think that that is for this 
reason: Rules of evidence have been promulgated in order to provide 
orderly procedures and orderly processes and to prevent chaos. 

The rules and the proceedings of this subcommittee should be and 
will, I believe, be carried on to achieve the same purposes, to achieve 
orderly procedures, orderly processing, and to keep the work of this 
subcommittee from falling into chaos. 

Mr. Chairman, if I may say so, let me add this before I conclude: that 
if I, individually, had my own way, I would be perfectly willing for 
all hearings of this subcommittee, for all hearings of any subcom- 
mittee or full committee of which I am a member, to be conducted in 
public, with public hearings at any and all times. 

The rules, however, under which we apernie were, for the most part, 
made long before any of the members of this committee ever became a 
Member of Congress, and as long as those rules are the rules of the 
House of Representatives, it is my intention to obey those rules serupu- 
lously. 

Mr. Moutper. Do you have any question or statement to make, Mr. 
Wolverton? 

Mr. Wotverton. No. 

Mr. Moutprr. Any other members that desire to make a statement? 
Mr. Hale? 

Mr. Hate. No. 

Mr. Moutper. Mr. Heselton? Mr. Bennett? 

The first witness called is Mr. Durfee, James R. Durfee, Chairman 
of the Civil Aeronautics Board. 

Mr. Durfee, starting our interrogation concerning the functions of 
the Civil Aeronautics Board, in accordance with the resolution passed 
by the House and in accordance with the statement by the chairman of 
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our full committee, an outline of the questions and the subject has been 
submitted to you by our chief counsel. 

No 1 covers the powers given by the enabling statutes, and I under- 
stand that a copy of the outline, of the memorandum of all the ques- 
tions, has been submitted to you and other members of the committee 
and the Civil Aeronautics Board. Isthat correct? 

Mr. Durrer. Yes, sir. 

I have a statement of questions prepared by your general counsel, 
.which I believe aggregate about 100 questions, Mr. Chairman, which 
was received by this Board on Thursday of last week. 

Due to the fact that we were engaged in the very important case 
involving, I might say, a fare matter until 7 o’clock Friday night, I 
did not have any opportunity to examine this questionnaire and the 
hundred questions until Saturday. However, I have devoted as much 
time between Friday night and this hearing as I have had to examine 
these 100 questions. 

Mr. Movtper. We realize it would be impossible to thoroughly cover 
each and every question outlined at this time, but give a brief and 
general idea beginning with the powers given by the enabling statutes 
passed by Congress governing and controlling the Civil Aeronautics 
Board. 

And the first question, of course, was, What are those statutes ? 

Can you give us a brief statement concerning the enabling statutes, 
the basic law governing the functions and powers of the Civil Aero- 
nautics Board ? 

Mr. Durrer. I can, Mr. Chairman. 

May I say that in response to a letter which I received from you on 
January 15, referring to the hearings which would commence, these 
hearings, I believe that you requested that I prepare a general state- 
ment. 

Mr. Moutper. Do you havea prepared statement ? 

Mr. Durrer. A prepared statement covering the matters specified 
in the resolutions to which Chairman Harris has referred. I have 
prepared such a statement which I believe will cover the 10 specific 
areas which have been specified in the resolution. Those go to the 10 
broad general areas which Chairman Harris has referred to and, in 
response to your request, sir, I have prepared a statement of that sub- 
ject which I am prepared to submit. 

Mr. Movutper. Do you wish to read the statement ? 

Mr. Durrer. I have a statement which I would like to submit. 

Mr. Mouxper. Very well. 

Mr. Durrer. Yes, sir. 

Mr. Moutper. Proceed with the statement. 


STATEMENT OF JAMES R. DURFEE, CHAIRMAN, CIVIL 
AERONAUTICS BOARD 


Mr. Durrer. I believe, Mr. Chairman, the statement is in line with 
the request of the committee for a statement which you requested that 
I submit in your letter to me on my appearance here this morning. 

My name is James R. Durfee, and I am Chairman of the Civil 
Aeronautics Board. 
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With me here this morning are three other members of the Board, 
Mr. Gurney, Mr. Denny, and Mr. Hector. Our fifth member, Mr. 
Minetti, is in Europe, engaged in the negotiation of a bilateral air 
agreement with a foreign country. 

We also have appropriate members of the staff here for questions, 
if they become technical and require staff consultation. 

The Board appreciates this opportunity to appear before you and 
to report on our administration of the responsibilities assigned to us 
under the Civil Aeronautics Act of 1938. 

At the outset, I would like to make remarks concerning the scope 
of my testimony here today; that is, that the testimony is directed to 
the 10 areas which the committee, by letter of January 15, 1958, in- 
formed the Board would be the subjec t+ matter of this inquiry. 

I believe you requested that a general statement be prepared and 
submitted by me covering these 10 areas. 

This statement is as comprehensive and responsive to the commit- 
tee’s request as it has been possible for us to make. I will not go over 
the 10 areas, which I believe Chairman Harris has already referred 
to, which were embodied in the resolution of the committee—the 10 
general areas to be covered by the committee. 

May I say in introduction to the Board’s testimony this morning, 
the Civil Aeronautics Act sets forth the basic principles which guide 
the Board and prescribes the authority pursuant to which it dis- 
charges its responsibilities. Under this act the administration of the 
Board is to foster and develop the development of an air transporta- 
tion system which will be adequate for the present and future needs 
of the foreign and domestic commerce of the United States, the postal 
service, and national defense, to preserve the inherent advantages of 
air transportation, and to regard as in the public interest competition 
to the extent necessary to insure the sound development of an air 
transportation system adjusted to the national needs, and to regulate 
air commerce in such manner as to best promote ite dev elopment and 
safety. 

In general, the Board performs four chief functions: 

(1) Regulation of the economic aspects of United States air- 
carrier operations, both domestic and international ; 

(2) Promulgation of safety standards in the form of civil air 
regulations; 

(3) Investigation and analysis of aircraft accidents; 

(4) Cooperation and assistance in the establishment and devel- 
opment of international and domestic air transportation. 

In the field of economic regulation, item No. 1, the Board grants 
or denies “certificates of public convenience and necessity” to Ameri- 
can-flag carriers for both domestic and international operation and 
“per mits”—as contrasted to “certificates” —to for elgn carriers in inter- 
national operations; prescribes or approves rates and rate practices 
of air carriers and determines mail rates and amounts of subsidy; 
fosters the safe and expeditious transportation of mail and seeks to 
insure that reasonable and adequate service to the public is rendered 
by air carriers, without unjust discrimination, undue preferences or 
advantages, or unfair or destructive competitive ae approves 
or disapproves business relationships between air carriers, including 

contracts, agreements, interlocking rélutlohaiiien, consolidations, 
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mergers, and acquisitions of control, and issues appropriate regula- 
tions for the purpose of carrying out these functions. 

The Board investigates upon complaint or upon its own initiative 
anything done or omitted to be done by any person or group in con- 
travention of the provisions of the Civil Aeronautics Act; and takes 
appropriate action to enforce the act. 

In exercising its safety responsibilities—the second item to which 
I referred—the Board prescribes safety rules and regulations, includ- 
ing standards for the issuance of airman certificates, aircraft type, pro- 
duction, and airworthiness certificates and air-carrier operating certifi- 
cates ; and suspends or revokes such certificates. 

The Board prescribes rules of notification and reporting of acci- 
dents involving civil aircraft; reviews reports of accidents and deter- 
mines, after investigation to the extent required, the probable cause 
of accidents. 

Formal reports by the Board are made public when deemed to be in 
the public interest. The Board conducts special studies and research, 
establishing basic causative and statistical factors, and prepares air- 
safety bulletins for the purpose of reducing the number of aircraft 
accidents and preventing their recurrence. 

In the development of international civil aviation, the Board con- 
sults with and assists the State Department in the negotiation of agree- 
ments with foreign governments for the establishment or development 
of air transportation, air navigation, air routes, and services; it also. 
keeps informed with respect to operations of foreign airlines and for- 
eign aviation policies. ‘The Board provides information for and coor- 
dinates with the International Civil Aviation Organization, com- 
monly known as ICAO, in the development of all international safety 
and operational standards. 

Although the basic powers, duties, and responsibilities of the Board 
are comparable to those of other regulatory commissions, the Civil 
Aeronautics Act of 1938 reveals some fundamental departures from 
the usual regulatory statute. 

As I have pointed out, the Civil Aeronautics Act has a developmental 
as well as a regulatory purpose, the act requiring the Board to foster 
and encourage as well as regulate an adequate air transportation 
system. 

Air transportation possesses the characteristics of a public utility, 
but with the added national interest which arises from its significance 
to the national security. 

A further fact which distinguishes the airline industry from other 
public service industries is the fact that a substantial part of the air- 
line network which is subject to the regulatory power is not geograph- 
ically limited to the United States but reaches into nearly every coun- 
try of the world. I believe at the present time we have at least 44 in- 
ternational bilateral air agreements for international air commerce. 
Thus United States air carriers not only operate into every State and 
Territory of the United States but fly into nearly all of the major 
countries of the world. 

These differences between air transportation and other public utility 
industries have necessarily required some variance from the usual regu- 
latory pattern. 
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The ratemaking process had to be and has to be adapted to the 
developmental purposes of the act, not only to regulate but to develop 
aviation. 

Again, in the regulation of our international carriers, some of the 
Board’s major regulatory decisions could not be implemented without 
the concurrence of other nations which are involved. This necessity 
arises out of a basic doctrine of international law which declares that 
every nation possesses sovereign control over the airspace that overlies 
its lands and territorial waters. 

As a consequence, a certificate of public convenience and necessity 
authorizing an international air service cannot become effective with- 
out the consent of the countries through which it is to operate. The 
extent of the proposed operation will also depend upon the concur- 
rence of those other countries. 

Today the necessary cooperation of these other governemnts is 
obtained through international agreements which cover many of the 
regulatory problems. And since the President and ame | of State 
regularly designate one or more members of the Board on the United 
States delegations charged with the negotiation of these agreements 
with other governments, the members find themselves periodically 
engaged on diplomatic missions in addition to their regulatory and 
developmental duties. 

This type of diplomatic mission, I might say, is the type in which 
Mr. Minetti is engaged this week and accounts for his absence from 
this hearing. 

As a result of the foregoing factors, the task of regulating the air 
transport industry is not an easy one. 

In 1938, when the Civil Aeronautics Act came into effect, the air 
carrier industry was scarcely out of the infant stage. Not only was 
the industry young; it presented many novel problems, and its proper 
regulation could not be effected simply by adapting the processes 
and procedures of older and more traditionally placed agencies. 

In developing methods and procedures for the regulation of air 
transport, the Board has been constantly aware of these differences 
which existed between this and the other public utilities. 

In developing procedures for fixing airmail rates, for example, the 
Board has had to keep in mind that its function is not only to fix a 
reasonable rate, a norm usually established for other ratemaking bod- 
ies, in the public utility sense, to compensate the carrier for the serv- 
ice performed in transporting the mail but, if a compensatory rate 
alone is not enough to transport the mail, to provide a subsidy rate 
which will enable the carrier to make its appropriate contribution 
to the development of a system of air transportation adequate to our 
national requirements. 

The Board is thus required to deal with the airmail rate not only 
as a means of providing compensation for carrying the mail, but as 
an instrument of national policy, and the Board’s rate policies have 
had to be adapted to the special objectives prescribed by that na- 
tional policy. 

Similarly in the field of safety, the Board’s function is quite differ- 
ent from that of other regulatory agencies. 

Regulation must of necessity be much more detailed and complete 
in a field of transportation where man is in effect pitting his skill 
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and genius against the law of gravity and, hence, in which failure 
of machinery or an error of judgment can have disastrous conse- 
quences. 

Although the administration and enforcement functions in air 
safety are vested in the Administrator of Civil Aeronautics, the pre- 
scription of safety rules and regulations, the adjudication of safety 
enforcement actions brought by the Administrator, and the investi- 
gation of accidents to determine the probable cause are functions of 
the Board. 

In one other aspect the powers and functions of the Board are quite 
different from those of most other regulatory bodies : 

This is in the field of foreign and overseas air transportation where 
the Board has jurisdiction outside the geographical boundaries of this 
country. 

Because of the close relationships between air transportation out- 
side the country and foreign relations and national defense, Congress 
has made provision for the President of the United States to have a 
dominant participation in the grant or denial of international fran- 
chises. ‘The Board may neither grant nor deny an application for an 
international route, or a modification or transfer of such a route, with- 
out Presidential approval. 

The Supreme Court has interpreted this provision as making the 
Board the adviser to the President in this field. Hence, Board deci- 
sions with respect to international or overseas routes are in effect 
recommendations to the President; whereas, similar decisions by the 
Board with respect to domestic air transportation are final except as 
they may be appealed to the courts for review. 

A decision with respect to an international or overseas route ap- 
proved by the President is not subject to judicial review under the 

Civil Aeronautics Act as interpreted by the courts. 

The Board feels it is desirable to point out these basic differences 
between the Board and other regulatory agencies, as it is our under- 
standing that one of the purposes of these hearings is to afford the 
committee an opportunity to study the several regulatory agencies on 
a comparative basis. While, as I have indic ated, there are many 
similarities in the regulatory patterns which permit valid comparison 
between the Board and the other agencies involved, there are also 
important respects in which the Board’s functions are unique. 

I would like to present to the committee a general outline of the 
statutory functions of the Board as requested, relating to licensing, 
ratemaking, the cease-and-desist power, and subsidies. 

I believe, Mr. Chairman, these are the questions which are covered 
in the 10 questions—in questions 1, 7, 8, and 9, relating to the Board’s 
statutory powers and functions. 

Section 401 is the basic licensing provision of the act, prohibits air 
transportation except as authorized by a certificate issued by the 
Board, and contemplates authorization of regular common-carrier air 
services between specified domestic and/or foreign points by citizens 
of the United States. Through-flights by interchange of equipment 
between one carrier and another may also be licensed under this pro- 
vision. Section 401 requires findings that applicant is fit, willing, and 
able, and that the transportation is ‘required by the public convenience 
and necessity. 








REGULATORY COMMISSIONS AND AGENCIES 19 


Section 416 (b) authorizes the Board to exempt citizens of the 
United States from the prohibition of section 401 against engaging in 
air transportation without a certificate upon finding that enforcement 
of section 401 is or would be an undue burden on such air carrier by 
reason of the limited extent of, or unusual circumstances affecting, the 
operations of such air carrier and is not in the public interest. This 
exemption provision enables the Board to bestow licenses on individual 
air carriers. 

Section 1 (2) enables the Board to license persons to engage in in- 
direct air transportation—without direct operation of aircraft—by 
relieving them from the provisions of section 401, upon a finding that 
such is in the public interest. 

Section 402 authorizes the issuance of permits to persons not citizens 
of the United States to engage in air transportation, only between 
domestic and foreign points, upon findings that the applicant is fit, 
willing, and able, and that the transportation will be in the public 
interest. 

The issuance, denial, transfer, amendment, cancellation, suspension 
and revocation of certificates authorizing overseas, foreign or terri- 
torial air transportation, and of foreign air-carrier permits is made 
subject to appoval by the President pursuant to section 801 which, as 
judicially construed, makes the President the licensing agency in those 
cases, the Board’s function being reduced to initiating the proceeding, 
making an evidentiary record, and transmitting a confidential recom- 
mendation to the President. 

Section 6 (b) of the Air Commerce Act of 1926 as amended, title 
49, United States Code, section 176 (b), empowers the Board to issue 
permits or orders authorizing foreign nonmilitary aircraft to be 
navigated in the United States in circumstances not covered by sec- 
tion 402 or a foreign carrier permit issued thereunder, and to author- 
ize such aircraft to engage in air commerce except that air carriage of 

ersons, property, and mail for compensation or hire by such aircraft 
tween points in the United States shall not be authorized. 

The Board’s regulation, title 14, Code of Federal Regulations, sec- 
tion 190.70, provides that authorizations under section 6 (b) will be 
issued upon finding that the proposed operation is consistent with ap- 
plicable law and in the interest of the public of the United States. 

Pursuant to the division of functions between the Board and the Ad- 
ministrator of Civil Aeronautics, CAA, the function of safety licens- 
ing is performed by the Administrator. The act provides for recon- 
sideration by the Board of his denial of airman certificates, section 
602 (a). 

In a federally regulated industry as dynamic as air transporta- 
tion, technological developments and continued growth require con- 
tinuous review of both the domestic and international route structure. 

With respect to trunkline services, the Board has recently authorized 
important new competitive routes. At the present time, there are 

numerous proceedings pending before the Board involving new and 
additional air transportation services in various sections of the 
country. 

With respect to short-haul routes, 13 local service air carriers op- 
erating in 44 States hold permanent certificates for the majority of 
the 379 local points they are authorized to serve. During the fiscal 
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year 1957, local service carriers transported more than 685 million reve- 
nue passenger-miles in scheduled services, an increase of 17.4 percent 
over the preceding fiscal year. Local-service-carrier traffic increased 
by more than 100 percent since 1952. 

"The Board’s comprehensive review of local air service needs 
throughout the country is continuing. Seven local-service area pro- 
ceedings involving local air transport needs in 42 of the 48 States are 
in various stages of completion. Carrier proposals for new or modi- 
fied routes are considered in these proceedings, along with city appli- 
cations for new and improved service. 

The local service carriers’ need for additional service and operating 
flexibility—to permit as much flexibility in scheduling as is consistent 
with their function as shorthaul, local, and feeder carriers—is also be- 
ing considered. Suspensions or deletion of trunkline authority at 
certain cities where replacement service is proposed by the local serv- 
ice carriers is also at issue in these area proceedings. 

During the last fiscal year, hearings were concluded on the applica- 
tion of Los Angeles Airways for permanent or temporary renewal of 
its certificate authorizing carriage of passengers, property, and mail 
by rotary-wing aircraft—helicopters. Los Angeles Airways has been 
in operation since October 1947 and has provided scheduled passenger 
service since November 1954. ‘Two other airlines—in New York and 
Chicago—have similar certificates. 

As an indication of the widespread interest in the development of 
helicopter service, there were on the pending docket about 70 applica- 
tions for certificates to serve about 35 metropolitan areas. 

It should be noted that under present regulations helicopter service 
for persons and property other than mail may be and are being con- 
ducted with specific authorization under the Board’s air-taxi regula- 
tion, providing the aircraft is less than 12,500 pounds gross weight. 

Insofar as territorial and overseas routes are concerned, the Board, 
pursuant to the provisions of Public Law 741, enacted July 20, 1956, 
conducted formal proceedings and issued permanent certificates to 7 
Alaskan and 1 Hawaiian territorial air carrier: Alaska Airlines, Inc. ; 
Alaska Coastal Airlines; Cordova Airlines, Inc.; Ellis Air Lines; 
Northern Consolidated Airlines, Inc.; Reeve Aleutian Airways, Inc. ; 
Wien Alaska Airlines, Inc.; and Trans-Pacific Airlines. 

In the field of ratemaking, the statutory provisions, the Board is 
authorized under section 1002 (d) to determine and prescribe the law- 
ful rate, fare, or charge, or the maximum or minimum, or the maximum 
and minimum thereof, and lawful classifications, and lawful practices 
affecting such rates, upon finding that any individual or joint rate or 
practice was unjust or wnreasoné able or unjustly discriminatory, pref- 
erential or prejudicial. 

This power applies in full to interstate air transportation, but as to 
rates in overseas air transportation the Board may only prescribe 
maximums and/or minimums, and in foreign air transportation the 
Board may alter rates or practices of air carriers or foreign air car- 
rier permits only to the extent necessary to correct undue discrimina- 
tion, preference, or prejudice. 

Pursuant to section 403 (b) as implemented by section 223.8 of the 
regulations (14 C. F. R. 223.8) the Board may approve applica- 
tions for authorization to carry persons in overseas or foreign air 
transportation free or at reduced rates. 
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Under section 1002 (g), the Board is empowered to pass on tariffs 
filed by air carriers for interstate or overseas air transportation as to 
the lawfulness of any rate, fare, charge, or classification, rule, regula- 
tion, or practice affecting rates, fares, or charges; to suspend such 
tariffs for limited periods—180 days is the maximum period to sus- 

end such tariff—and to make such orders as would be proper in re- 
ation to rates and practices under section 1002 (d), supra. 

Under section 403 (c), the Board may by order allow tariff changes 
upon notice less than the statutory 30-day notice upon finding that 
such is in the public interest. 

Under section 1002 (i), the Board is authorized to establish joint 
rates or maximums and/or minimums thereof, and practices affecting 
such rates, for through service in interstate air transportation, but 
maximums and/or minimums only as to joint rates in overseas air 
transportation. 

Under section 1003, the Board may participate in a joint board 
created with the Interstate Commerce Commission to take the same 
action with regard to joint rates and practices affecting them between 
air carriers and other common carriers as the Board itself is em- 
powered to take as to joint rates and practices between air carriers. 

Under section 1002, the Board is empowered to establish just, rea- 
sonable, and equitable divisions of joint rates as between air carriers 
or foreign air carriers parties thereto and, under section 1003, to par- 
ticipate in a joint board to establish such division between air car- 
riers and other common carriers. 

Under section 406 and Reorganization Plan No. 10 of 1953, the 
Board fixes and determines reasonable rates of compensation for the 
carriage of mail by air carriers certificated to transport mail, and also 
fixes—separately from the service-mail rate—the rate of subsidy—if 
any—for air carriers certificated to transport mail and render other 
services, needed by carriers under honest, economical, and efficient 
management to maintain and continue the development of air trans- 
portation to the extent and of the character and quality required for 
the commerce of the United States, the postal service, and the national 
defense. 

With respect to the Board’s cease-and-desist power covered by the 
general area of the committee, section 408 (e) empowers the Board 
to make the orders necessary to prevent violations of the provisions 
of section 408 (a), which prohibits unauthorized mergers and acquisi- 
tions of control. 

Section 411 empowers the Board to order air carriers, foreign air 
carriers, and ticket agents to cease and desist from unfair or deceptive 
practices or unfair methods of competition in air transportation or the 
sale thereof, upon finding that such action by it would be in the 
interest of the public. 

Section 1002 (c) empowers the Board to issue orders compelling any 
person to comply with any provision of the act, or any requirement 
established pursuant thereto, upon finding that such person has failed 
to so comply. 

As to other quasi-judicial functions in areas requested by the com- 
mittee, in addition to the quasi-judicial functions hereinbefore de- 
scribed, section 408 prohibits mergers and common-control relation- 
ships between air carriers, and air carriers and surface carriers or 
persons engaged in any phase of aeronautics. 
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The Board is empowered to approve the control of relationships with 
or without imposition of terms, conditions, and modifications unless it 
finds that the act in question “will not be consistent with the public 
interest” or that the result would create a monopoly and consequen- 
tial restraint of competition or jeopardize a third-party air carrier. 

Where the transaction involves a surface carrier or person affiliated 
therewith on one side and a direct air carrier on the other, the prohibi- 
tions—prohibitions on merger and common-control relationships— 
apply as though the surface carrier were an air carrier and can be 
lifted by the Board only upon the further finding that the transaction 
will promote the public interest. by enabling the surface carrier to use 
aircraft to public advantage in its operation and will not restrain 
competition. 

Section 409 establishes a prohibition against officers or directors of 
air carriers also being officers, directors, members, or holders of a 
controlling stock interest in surface common carriers , persons engaged 
in any phase of aeronautics, or persons whose princip: al business it is, 
in purpose or fact, to hold stock in or control persons engaged in any 
phase of aeronautics. 

The prohibition equally apples against an air carrier’s director or 
officer being represented by a nominee or representative in one of the 
listed capacities. The Board is authorized to approve such interlock- 
ing relationships upon a finding that the public interest will not be 
adv ersely affected thereby. 

Section 412 requires filing with the Board of any contract or agree- 
ment between an air carrier and any other air carrier, foreign air car- 
— or surface carrier for pooling or apportioning earnings, losses, 

vaflic, service, or equipment, or relating to the establishment “of trans- 
aaa ation rates or classifications, or for preserving or improving 
safety, economy, and efficiency of operation, or for controlling, regu- 
lating, or eliminating destructive, oppressive, or wasteful competition, 
or for regulating stops, schedules, and character of service, or for other 
cooperative working arrangements. The Board may disapprove such 
a contract upon a finding that it is adverse to the public interest or in 
violation of the act. 

Board approval of control, interlocking interests, and agreements 
pursuant to section 408, 409, or 412 immunizes anything authorized, 
approved, or required by the Board’s order from the operations of the 
antitrust laws and all other restraints or prohibitions of law (sec. 414, 
52 Stat. 1004; 49 U.S.C. 494). 

Section 602 authorizes the Administrator of Civil Aeronautics to 
issue airman certificates under standards prescribed by the Board to 
pilots, mechanics, inspectors, aircraft dispatchers, air traffic con- 
trollers, and other categories of persons engaged in the navigation or 
repair of aircraft, and “authorizes petitions for reconsider ation, to be 
filed with the Board, of denials of applications for such certification 
by the Administrator. 

Section 609 authorizes the Board to suspend any type certificate, 
production certificate, airworthiness certificate, airman certificate, air- 
carrier operating certificate, air-navigation-facility certificate, or air- 
agency certificate, upon a finding that the public interest so requires. 

Section 609 further authorizes the Board to revoke any such certifi- 
cate for any cause which, at the time of revocation, would justify the 











eS, 
is- 
ng 
ru- 
Qn, 
er 
ch 

in 


its 
ed, 


14, 


to 
to 
on - 


be 
ion 


ite, 
ur- 
\1r- 


sfi- 
the 


REGULATORY COMMISSIONS AND AGENCIES 23 


Administrator of Civil Aeronautics in refusing to issue a like certifi- 
cate. Incases of emergency, such certificates may be suspended by the 
Administrator for limited periods without prior notice, but notice must 
immediately be given and a hearing held before the Board. 

Section 401 (h) empowers the Board to revoke route certificates for 
intentional failure to comply with the law after the holder has disre- 
garded a Board order commanding such compliance. 

With respect to other quasi-legislative functions of the Board, with- 
in the areas requested by the committee, in addition to those enumer- 
ated above, involve the Board’s rulemaking powers: 

Section 205 (a) of the act constitutes a general grant of rulemaking 
power not limited to the exercise of the Board’s powers under any 
specific title. This section empowers the Board to make and amend 
general or special rules, regulations, and procedures designed to imple- 
ment specific provisions of the act and aid the effective discharge of its 
various statutory powers and duties. It specifically recites that all 
such rules must be “pursuant to and consistent with the provisions of 
this act.” 

Section 416 (a) of the act confers upon the Board specific power 
to promulgate rules and regulations under title [V: Air Carrier Eco- 
nomic Regulation, applicable to justly and reasonably established 
classes of air carriers. 

Section 416 (b) (1) of the act empowers the Board to exempt any 
air carrier or class of air carriers from the requirements of all or part 
of title IV or any rule or regulations prescribed thereunder. 

Title VI of the act contains the principal substantive provisions re- 
lating to safety regulation. 

Section 601, generally, authorizes the Board to promulgate regula- 
tions governing air traffic and other practices relating to the operation 
of aircraft, including maximum hours of employment for flight per- 
sonnel; standards for marking, design and construction of aircraft, 
engines, propellers, and other appliances; standards for inspection, 
and so forth. 

Section 602 authorizes the issuance of airman certificates—pilot, 
navigator, mechanic, control-tower operators, and so forth. 

Section 603 authorizes the issuance of air-carrier operating certifi- 
cates. 

The Board prescribes by regulation the various safety standards 
involved, whereas their actual enforcement and application, including 
the actual issuance of various safety certificates, is the responsibility 
of the Administrator of the CAA. 

In those instances where the Board has delegated to the Administra- 
tor, pursuant to section 601 (c) of the act, the power to prescribe rules, 
regulations, and standards, the Administrator, subject to review by the 
Board, exercises the rulemaking power delegated to the Board. 

Actually, the question is in the area of amelioration of the inade- 
quacies in the statutory provisions v-hich this Board has. 

The Board does not construe section 205 (a) as an unlimited grant 
of authority to make any or all rules which may be useful or desirable 
in administering the act. Rather, as previously noted—page 17—rules 
and regulations promulgated thereunder must be “pursuant to and 
consistent with” the provisions of the act. 
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The Board views this section as a limited grant of authority to imple- 
ment express and implied statutory powers. 

The Board has used its rulem sing power extensively in aid of or 
to complement its stautory powers in various fields, such as airworthi- 
ness, maintenance, and operation of aircraft; qualifications of airmen; 
air carrier operating and air traffic rules; terms and conditions of 
certificates of public convenience and necessity ; rules for the filing of 
tariffs; regulation of carriers’ accounting practices; classification and 
operating authority of various classes of irregular and indirect air 
carriers; and procedural regulations. However, the Board has never 
claimed or asserted any power to regulate, by way of rulemaking, areas 
which have not been committed to its char rge by the act. 

The Board, of course, in the exercise of its adjudicatory and rule- 
making functions is subject to the applicable provisions of the Admin- 
istrative Procedure Act. 

Now, as to the area covered in the questions as to inadequacy of the 
powers of this Board, existing statutory powers, this year of 1958 will 

mark the 20th anniversary of the enactment of the Civil Aeronautics 
Act of 1938. 

The Board on numerous occasions has taken the opportunity to en- 
dorse the overall objectives of this act and desires to repeat that 
endorsement at this time. 

As would be expected, experience under a comprehensive statute 
such as the Civil Aeronautics Act has shown that there are areas where 
improvement can be made and, accordingly, the Board has from time 
to time made recommendations to the Congress for the enactment of 
additional or amendatory legislation. 

One of the most recent instances was the enactment of Public Law 
85-307, approved September 7, 1957, authorizing the Government in 
appropr late circumstances to guarantee loans for the purchase of new 
aircraft. From the point of view of the Board, such legislation was, 
in the light of existing conditions, essential to the proper development 
of local-service carriers and short-haul air carriers in the United 
States and its Territories. The Board is now taking every possible 
means to expedite the implementation of this guaranteed-loan pro- 
gram. 

There are certain inadequacies in existing law, and the Board in its 
legislative program has recommended that corrective measures be 
taken. I will br iefly describe some of these and the Board’s pro- 
posals for legislative action in regard thereto. 

The only “penalties presently provided for violations of the eco- 
nomic provisions of the Civil Aeronautics Act are criminal penalties 
which can be imposed only for knowing and willful violation. The 
Board believes th at the addition of the sts atutory sanction of civil 
penalties for violations of the economic provisions of the act would be 
of significant aid in the proper and effective administration of the 
economic provisions of the act. 

S. 2508 and H. R. 8703 have been introduced to carry into effect 
the Board’s recommendation in this regard. 

These bills are pending before the Committees on Interstate and 
Foreign Commerce in the ‘Senate and the House. 

Provisions of existing law are not entirely clear as to the extent to 
which there may be imposed on certificates of public convenience and 
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necessity effective limitations or restrictions with respect to schedules, 
equipment, accommodations, or facilities. Without some clarification 
these statutory provisions may result in preventing the Board from 
issuing supplemental service certificates to carriers which request 
authority to perform air-carrier operations on a limited scale. The 
Board believes the law should be dina that a carrier may request and 
be certificated to perform limited services supplemental to those fur- 
nished by the regular certificated carriers. 

S. 1977 and H. R. 6643 have been introduced to carry out the 
Board’s recommendation. These bills are pending before the Com- 
mittees on Interstate and Foreign Commerce. Hearing has been held 
by the Aviation Subcommittee of the Senate Committee on Interstate 
and Foreign Commerce, but no further action has been taken. 

Existing law does not explicitly provide that the Board may insti- 
tute and participate in court proceedings through its own counsel as a 
matter of right. The Board believes that such a right in the Board 
is essential to a proper recognition of its status as an independent 
regulatory agency, and to assure that the Board will at all times be 
free to express its views in court concerning the proper interpretation 
of the statute which it administers. 

Accordingly, the Board believes that consideration should be given 
to the enactment of legislation for this purpose and also for the pur- 
pose of clarifying the review provisions of the Civil Aeronautics Act 
in some other respects. 

The Board believes that consideration should also be given to the 
enactment of legislation which will relieve it of the necessity of con- 
ducting hearings in proceedings under section 408, which relates to 
mergers and acquisition and control of carriers, in those cases where 
it appears that the Board can make the findings necessary to grant 
approval of the acquisition or merger transaction without going 
through the process of hearing. 

There are cases involving relatively simple transactions which, by 
reason of their limited nature, would not affect the control of a direct 
air carrier or result in creating a monopoly, restraining competition, 
or jeopardizing another air carrier not a party to the transaction, and 
‘ases in which no interested person has any basis for objecting to grant 
of the Board’s approval in this area. 

The authority sought is comparable to that possessed by the Inter- 
state Commerce Commission relative to railroads under which the 
Commission can dispense with public hearing if it determines that that 
is not necessary in the public interest. 

The Board has suggested legislation to provide that a Board mem- 
ber upon the expiration of his term shall continue to hold office until 
his successor is appointed and qualified, accompanied by a provision 
for reasonable limitation on the period of holding over. 

S. 1718 would carry into effect the Board’s recommendation on this 
subject. This bill was passed by the Senate on June 26, 1957, and is 
now pending before the House Committee on Interstate and Foreign 
Commerce. 

A number of undesirable practices have grown up in connection 
with the sale of tickets for air transportation, such as the reservation 
of space under fictitious names in anticipation of peak travel periods 
and later selling the tickets to the public at a premium. The Board 
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recommends enactment of legislation which will permit it to control 
these practices. 

S. 2221 and H. R. 7994 carry out the Board’s recommendations 
in this matter. These bills are pending before the Committees on 
Interstate and Foreign Commerce. 

The Board believes that the Department of Defense whenever prac- 
ticable should arrange for the movement of military mail, cargo, and 
passengers by commercial air carrier. The policy of the Department 
of Defense not to engage in competition with the commercial airlines 
should be continued and confirmed by legislative enactment. 

Although Reorganization Plan 10 of 1953 accomplished administra- 
tive separation between subsidy and service mail pay, the Board be- 
lieves that legislative separation is desirable for at least two reasons: 

Legislative separation will eliminate any possible confusion which 
may still arise in the public mind as to the difference between subsidy 
ak service mail pay, and from an administrative standpoint, tech- 
nical advantages, including greater flexibility, will result. 

At present, the Board lacks statutory authority to prescribe pas- 
senger and property rates for United States air carriers operating in 
foreign air transportation. 

The Board believes that the present control over rates in domestic 
air transportation should be extended to air carrier rates in foreign 
air transportation. The Board also feels that it should have the 
authority to suspend the rates of foreign air carriers in the event that 
such foreign rates adversely affect the interests of United States-flag 
air carriers. 

At the present time, the Civil Aeronautics Act contains no specific 
provision to accomplish this and to the extent that the power exists 
it may only be exercised after notice and hearing by way of amend- 
ment to the foreign carrier’s operating authority. Most foreign aero- 
nautical administrations have the power to suspend United States 
carrier rates immediately; we think the United States should not 
voluntarily continue to tie its own hands to prevent it from taking 
similar action where necessary. 

The contract carrier is a private as distinguished from a public or 
common carrier. However, its activities may be in direct competition 
with those of the common carrier. 

It has been found necessary in the field of motor transportation to 
regulate this private activity in order to safeguard the public good. 
The Board feels that the enactment of similar legislation relating to 
contract carriers as contrasted to common carriers in the field of air 
transportation is desirable. 

There is a question within the area covered by the committee. It 
relates to the executive. 

Having covered the Board’s statutory functions and responsibilities, 
I would like to discuss briefly the Board’s relationship with the three 
branches of the Government. 

First, the executive branch: The Civil Aeronautics Act of 1938 
created the Civil Aeronautics Authority headed by five members, and 
within the Authority an Air Safety Board and an Administrator of 
Civil Aeronautics. 

By Reorganization Plans III and TV of 1940, the functions of the 
Administrator were assigned to the Civil Aeronautics Administration 
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of the Department of Commerce—the present CAA. The remaining 
functions of the Authority, including those of the former Air Safety 
Board, were consolidated in the Civil Aeronautics Board with specific 
provision for the independent exercise of its functions of rulemaking, 
adjudication, and investigation. 

The Board is required by section 802 of the act to advise the Sec- 
retary of State concerning agreement with foreign gowanntente for 
the establishment of air routes and services, and by section 1102, to 
exercise its powers consistently with the international obligations of 
the United States. 

Section 1008 provides that— 

* * * upon request of the Attorney General, the Board shall have the right to 
participate in any proceedings in any court under the provisions of this Act. 

The Department of Justice interprets section 1008 as subjecting 
the Board to its control in the presentation of its cases to the oes 

The Board in the past has followed the “functional approach” 
determining whether to regard itself as a part of the executive br sili 
or as an independent agency. 

On this functional basis, it seems plain that, in its relationships 
with the President and other departments and agencies in section 
801—see discussion, page atters relating to interna- 
tional air routes and international air agreements, this Board acts as 
a part of the executive branch or at least as an adviser to the execu- 
tive branch. 

It perhaps may alse be regarded as occupying this status in rela- 
tion to budgetary and personnel matters, which, I might say, is a very 
involved matter as to whether we are still under the jurisdiction of 
the Secretary of Commerce for the purpose of—particularly as to 
budgetary matters and personnel. However, as to its general rule- 
making and adjudicatory functions, the Board has regarded itself 
as a body independent of the executive, exercising these functions 
within the guidelines established by the Congress. 

With respect to the legislative branch, the Board considers itself 
an arm or an agency of the Congress, apart from the executive func- 
tions noted, which I have noted with respect to international air 
routes and international air negotiations. The powers which it exer- 
cises are those delegated to it by the Congress. 

The Board is in frequent contact with congressional committees, 
mainly this committee, the House and Senate Commerce and Appro- 
priations Committees, and their subcommittees. 

Members and officers of the Board testifiy before congressional 
committees on many occasions. The Board frequently answers ques- 
tionnaires of congressional committees and particular questions of 
committees and inquiries from Members of the Congress. The Board 
responds to congressional requests for comments on proposed legis- 
lation. 

The Board annually submits its report to the Congress pursuant to 
section 206. These reports contain, among other things, the Board’s 
current proposals for fogistation which in its opinion would enable it 
to better perform its functions under the act. 

With reference to the areas covered in our relations with the judicial 
branch of the Government, the Board’s final orders with the excep- 
tion of those subject to Presidential approval, the international route 
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decisions, are generally reviewable by the courts. The courts may 
affirm the orders or set them aside or, in certain instances, remand the 
cases to the Board. The courts may also afford interlocutory relief. 

Review nc rmally is had in the courts of appeals. 

The United States district courts have jurisdiction to enforce the 
provisions of the act and regulations and orders made thereunder, and 
are empowered to enforce subpenas issued by the Board. The Board 
may also intervene or participate as amicus curiae in cases involving 
the application or interpretation of provisions of the statutes which it 
administers. 

As to the area of changes in the regulatory area, in conclusion, I 
would like to discuss some of the more significant changes in the areas 
regulated by the Board: 

The Board’s economic regulatory authority was extended to unfair 
and deceptive practices or methods of competition of ticket agents. 

Section 401 (e) of the Civil Aeronautics Act has been amended to 
provide for the permanent certification of certain local service, Terri- 
torial, and United States-Alaska air carriers. 

Section 403 (b) of the act has been amended to permit air carriers 
to grant reduced rate transportation to ministers of religion on a 
space-available basis. 

Originally, under the act, all mail rates whether “service” or “sub- 
sidy” rates were paid by the Postmaster General. Under Reorgani- 
zation Plan No. 10 of 1953, the Board disburses the subsidy portion of 
mail pay and the Postmaster General pays the “service” rate for mail 
actually transported. 

The Board has established a multielement uniform service rate 
formula to determine the rates which the Postmaster General will pay 
for most domestic transportation. This assures a uniform price to 
the Post Office and also places all carriers on a basis of equality in 
competing for mail. 

The Air Commerce Act of 1926 was amended to transfer from the 
Administrator of Civil Aeronautics to the Board the function of au- 
thorizing navigation of foreign aircraft—other than for purposes of 
common carriage—in the United States. 

Public Law 85-307, September 7, 1957, was enacted to authorize the 
Board to guarantee private loans made to certain air carriers to which 
I have already referred. 

Mr. Chairman and members of the committee, the Board appreciates 
very much this opportunity to appear before you today and to present 
its views-with respect to the Board’s statutory functions under the 
Civil Aeronautics Act. 

Mr. Movutper. Thank you, Mr. Durfee. 

Mr. Schwartz, do you have any specific questions you would like to 
ask concerning the statement made by Mr. Durfee ? 

Mr. Scuwartz. I believe, Mr. Chairman, that Mr. Durfee’s state- 
ment answered a great many of the questions which the staff had pre- 
pared, either specifically or by implication. 

I was, however, struck by the Chairman’s statement of the status of 
the Civil Aeronautics Board in relation to the executive branch. 

As I understand it, Mr. Durfee, you characterize your agency more 
or less as a hybrid. 

Mr. Movutper. I didn’t understand. 
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Mr. Scuwarrz. As a hybrid, dependent in part upon the Congress 
alone, in part, as you said in your statement, really a part of the execu- 
tive or, at the very least, adviser to the President. Would that be an 
accurate characterization ? 

Mr. Durrer. Dr. Schwartz, I think to the very limited extent con- 
templated by sections 801 and 802 of the statute as interpreted by the 
Waterman decision by the United States Supreme Court which does, 
I believe, in essence say that the Board act as an adviser to the Presi- 
dent and that the final power of decision is vested with the President, 
and that no appeal in the courts can be made from the Board’s decision, 
it goes from the Board to the President, whereupon the President makes 
the final decision, I think it can be said that, at least in that area, the 
Board does not act as it acts in all other areas as an agency of the Con- 
gress. I think it is acting as an adviser to the President. I think 
the Congress itself has created this peculiar status of this Board with 
reference to the executive branch of the Government. The Congress 
has specifically provided in this area that the Board is to make its de- 
cision involving an international route case, section 801 and section 802 
of the act. 

Having made that decision, the Board is prohibited from even dis- 
seminating any information as to that decision to anyone else. It is 
under the act required to keep that on a strictly confidential basis, and 
that decision goes to the President who then approves, disapproves, 
modifies, or alters the decision as he sees fit. In other words, he makes 
the final decision. 

I think the decision in the Waterman case contemplates that in that 
area the Board is certainly not acting as it acts in all other areas as 
an agency of the Congress responsible directly to the Congress. I 
think the Congress by the terms of this section 801 and section 802 
has itself taken the Board out of its posture as an agency of the Con- 
gress and put it in the posture of adviser to the President, and within 
that area as adviser to the President, I assume we could be said in a 
sense to be, while we are operating within that area, a part of the 
executive branch of the Government. Whether that makes us a hy- 
brid or not, I don’t know whether I would accept that term, Dr. 
Schwartz. I would say if you mean by being an adviser under an 
act of law by the Congress, acting as adviser to the President on inter- 
national route cases, that that constitutes our being a hybrid, I would 
say that to that limited extent perhaps we are a hybrid. 

Mr. Scuwartz. Let me put it another way, Mr. Durfee. 

Mr. Durrer. That, however, is not an expression I would use 
myself. 

Mr. Scuwartz. Very few hybrids would. 

Let me put it a little differently, perhaps more simply. Is not the 
status of the Board under section 801 in foreign-route cases under 
which the Board makes its decision subject to the approval of the 
President? Is not the status of the Board inconsistent with the basic 
congressional intent of independence for the Board ? 

Mr. Durrer. Is not the status of the Board under section 801 incon- 
sistent with the independent status of the Board, the general intent as 
an independent agency ? 

Mr. Scuwartz. Yes. 
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Mr. Durree. Dr. Schwartz, if there is an inconsistency, it has been 
expressly created by an act of ‘Congress and exists under law. I think 
that this Board can continue to function as an independent regulatory 
agency, completely independent as intended by the Congress, within 
the areas that the Congress intends it to be independent, and to also 
act as an adviser to the President on international-route matters as 
stated by the Congress, and I don’ t think that there is any inconsist- 
ency in that position which would in anyway detract from the essen- 
tial independence of this Board as a regulatory agenc y within the 
areas that the Congress has intended that it be independent, which 
I think is in every area but this particular area. In fact, I think in 
that area we are independent. All we do is advise the President. 

Mr. Scrwarrz. Well, then, you would say, as I understand you, 
you feel that the status of the Board as adviser to the President in 
these foreign-route cases has not tended to derogate from the inde- 
pendence and prestige of the Board generally, that the Board—— 

Mr. Durrer. Yes. 

Mr. Scuwartz. But the Board can be an adviser in one case and 
a judge in another, acting with full independence as a judge should. 

Mr. Durreer. Yes, sir. 

Mr. Scuwartz. Mr. Durfee, why do you think Congress enacted 
this provision? AsI understand you, you feel if there is an inconsist- 
ency, that was the congressional intent. Why did Congress enact 
section 801, generally speaking ? 

Mr. Durree. I think that that is a very good question, but I think 
that, probably, the best answer for me—I don’t know why the C ongr ess 
did it, except an expression of general congressional intent. I don’t 
know why the Congress did this, but, at any rate, I think that, in the 
Waterman case, I think the Supreme Court said why the Congress 
created this particular status of the Board. I would like to—I think, 
if the committee wishes me to, I could refer to what I would say the 
Supreme Court said was the reason why the Congress did it. 

Mr. Moutper. Very well. Proceed. 

Mr. Durrer. Which, I think, probably will be more responsive to 
the question than my own opinion why the Congress did it. I don’t 
know. 

When a foreign air carrier seeks to engage in public carriage over the territorial 
waters of this country or any air carrier seeks the sponsorship of this Govern- 
ment to engage in overseas or foreign air transportation, Congress has completely 
inverted the usual administrative process. Instead of acting independently of 
executive control, the agency is then subordinated to it. Instead of its order 
serving as a final disposition of the application, its force is exhausted when it 
serves as a recommendation to the President. Instead of being handed down to 
the parties at the conclusion of the administrative process, it must be submitted 
to the President before publication can even take place. Thus, Presidential con- 
trol is not limited to a negative, but is a positive and detailed control over the 
Board’s decisions, unparalleled in the history of American administrative bodies. 

I think, Mr. Schwartz, your question is a very good question, because, 
as the Court has pointed out, this is a status which is unparalleled in 
the history of American administrative process. 

Mr. Hate. Are you reading from the Court’s opinion? 

Mr. Durree. I am quoting, Mr. Hale, from the opinion of the United 
States Supreme Court in C & S Airlines v. The Waterman Corporation 
(C.C.C. U.S. at p. 109). 

Mr. Hate. What date is that ? 
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Mr. Durrer. The date of that decision was in 1947. It still is—I 
don’t think it has ever been overruled. 

Mr. Moutper. Proceed. 

Mr. Durrer. As to why the Congress did it, I think perhaps this: 


The court below considered, and we think quite likely, that it could not review 
such provisions of the order as resulted from Presidential direction. The Presi- 
dent, both as Commander in Chief and as the Nation’s organ for foreign affairs, 
has available intelligence services whose reports are not, and ought not to be, 
published to the world. It would be intolerable that courts, without the relevant 
information, should review and perhaps nullify actions of the Executive taken on 
information properly held secret. 

And I think that, perhaps, that was the intent of Congress; that, 
realizing that the Executive, the President, must have in his posses- 
sion from the State Department and the Defense Department and 
other executive establishments highly confidential information, and 
that if the Board as the agency of the Congress was to use its adjudi- 
catory process in arriving at a decision and then advise the President 
in this area, which I think is advisable—that, I think, is the reason 
why the Congress has created sections 801 and 802 in the manner they 
created them. I think the interpretation of the Waterman Act is 
probably clearer than I can put it. 

Mr. Moutper. Any additional questions ? 

Mr. Moss. I would like, if I may, to get into this. I find it very 
intriguing. As I understand it, you regard the effect of section 801 
as placing the Board in the role of adviser and, therefore, subordinate. 
In effect, acting at the direction of the President ? 

Mr. Durrer. No. Our decision is subordinate to the rule of the 
President, but we don’t act—the language which I have quoted, Mr. 
Moss, doesn’t say we act at the direction of the President. We senda 
decision to the President, which is an advisory decision. He can then 
send that back to the Board and say, “Change this decision. Put an- 
other carrier in. Issue a limited certificate. I don’t want this to be 
a permanent certificate.” He can do with that decision as he wants. 

Mr. Moss. The Board holds a hearing. 

Mr. Durrer. Yes, sir. 

Mr. Moss. The Board makes a finding, as it does in any other 
proceeding. 

Mr. Durrer. Yes, sir. 

Mr. Moss. The difference, in this instance, being that it is subject 
to the veto of the President. 

Mr. Durrer, It is more than a veto, Mr. Moss. It is considerably 
more than a veto. He cannot only veto it. He can change it, modify 
it, do what he wants. That isn’t subject to judicial review. 

Mr. Moss. But that isn’t a final recommendation to the Board on 
the hearing that they have conducted on that matter. 

Mr. Durrer. The President, Mr. Congressman, may send the deci- 
sion back to the Board and say, “I would like to have you——”; you 
asked if it is the final action. If the President sends the decision 
back to the Board for further reevaluation as to certain factors, which 
he thinks the Board should do, then it is not the final decision. We 
reopen the record. 

Mr. Moss. You reopen the record and have another hearing. 

ae Durree. We consider the points which the President has 
raised. 
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Mr. Moss. I think that is the important point here, as I see it; I 
don’t feel that this in any way diminishes the independence of the 
Board from the Executive. I don’t think it is an adviser. I think 
the Board takes an official action. It recommends on the basis of its 
hearings, as the Court used the term “recommend.” Whether or not 
the President agrees with the Board is up to the President. If it 
does come back to you, you go through another hearing on it, don’t 
you? 

Mr. Durrer. That is right. 

Mr. Moss. So that, in each instance, the recommendation forwarded 
to the President is the final judgment on the hearing of the Board. 
Now, you used the term on page 9, the second paragraph of your state- 
ment, that it was confidential. But, in looking at the statute, I find 
that it is only required that it be submitted to the President before 
publication by the Board. 

Mr. Durrer. That is right. 

Mr. Moss. Not that it be confidential, but that it be submitted to 
him in advance of publication. So, you are not even directed by the 
statute to treat it as a confidential matter. It is a final official act 
of the Board. How does that, then, in any way take away from the 
independence of the Board ? 

Mr. Durrer. Mr. Congressman, within this area, the advisory opin- 
ion of the Board to the President, I must say that I assume and I 
hope that this is an area that is settled by this committee by an official 
determination. I must say that it is an area which requires consid- 
erable discussion. I think it does present an area which, obviously, 
is troublesome to some of the committee. 

Mr. Harris. Did you say severed or settled ? 

Mr. Durrrr. I said settled by the committee. 

Mr. Harris. Settled. 

Mr. Durrer. Up to now I think it can be safely said, Mr. Moss, that 
the Board and the executive branch of the Government have generally 
regarded communications between the Board and the President and 
communications between the President and other executive agencies, 
also commenting on the opinion of the Board, which the President may 
receive, and replies by the Board to these communications from other 
agencies, I believe that up to now the Board has consistently taken 
the position that these communications are within the realm of execu- 
tive privilege. If the President says that this lies within the area of 
executive privilege, this does lie properly within the area of executive 
privilege. I believe that to some degree the Waterman case which I 
have just cited is determinative of that point. I will not say that it is 
determinative completely of the point as to whether a congressional 
committee cannot inquire, but up to now I believe the Board and the 
executive branch of the Government have consistently taken that posi- 
tion, and as far as I know, Mr. Congressman, the Congress has up to 
now honored that position. I do not know, and I have inquired, I 
don’t think it lies within the memory of anyone on this Board that any 
committee of the Congress has ever compelled this Board to divulge to 
a committee of the Congress its communications between the President, 
other than the decision, and the communications which the Presi- 
dent—and I believe as to those communications between the White 
House and the Board, the White House has stated that those can be 
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released to this committee. But as to communications which the 
President may receive from other agencies of the Government, as I 
say, those are then sent to us by the Budget Bureau to comment. on 
so that we can comment on the advice the President is getting from 
other agencies, and as to communications of that type, I believe that 
there is at least substantial precedent up to this time which, as far as 
I know, has never been viblated, that that lies within the realm of 
executive privilege. 

Mr. Mouvper. May I say 

Mr. Harris. Mr. Chairman, will the gentleman yield for a moment? 

Mr. Moss. Certainly. 

Mr. Harris. Mr. Durfee, the language of the act, section 801, says 
“shall be subject to the approval of the President.” 

Mr. Durrer. Yes, sir. 

Mr. Harris (reading) : 

All decisions thereon by the Authority shall be submitted to the President 
before publication thereof. 

Now, has the Board construed that to mean that after the publica- 
tion has been submitted to the President and before the President acts, 
either gives his approval or disapproval, that you are not permitted to 

make your decision public? 

Mr. Durrer. That is, yes, sir. 

Mr. Harris. Is that decision of the Board or that procedure of the 
Board of the Board’s own action in any of its rules adopted or pro- 
cedure adopted, or is that due to an or der which might be interpreted 
as affecting this that has been issued by the Executive on the effect of 
the Board or any other Executive decision ? 

Mr. Durrer. I think the area in which we operate in that regard, 
Congressman Harris, is the Executive order which prescribes the area 
of confidential communications within the executive branch of the 
Government. 

Mr. Harris. Then do you construe such Executive order that might 
have been issued by the President to supersede in this partic ular 
matter the language of the act itself? 

Mr. Durrer. Mr. Congressman 

Mr. Harris. It is an important matter, Mr. Durfee, and certainly 
it is just a matter of fact one way or the other. If it comes within the 
confidenial powers 

Mr. Durrer. It can be said 

Mr. Harris. Powers that are delegated to the President, and the 
Board so construes it, you can just say so. 

Mr. Durrer. That is correct. Yes, sir. Whether it supersedes it or 
adds to it, we certainly regard it as a separate act of the President 
which I believe does go beyond the specific language of section 801. 

Mr. Harris. Will the gentleman yield to me for just one other 
question ? 

Mr. Moss. Yes, sir. 

Mr. Harris. What language of section 801 does the Board construe 
as authorizing the President, should he give disapproval to the de- 
cision of the Board, to refer it back to the Board with instructions to 
take certain action ? 
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Mr. Durrer. I think the language of the United States Supreme 
Court in the Waterman case, and I quote from page 109: 


* * * nor is the President’s control of the ultimate decision a mere right of 
veto. 


The Court is discussing, interpreting section 801 : 


It is not alone issuance of such authorizations that are subject to his approval, 
but denial, transfer, amendment, cancellation, or suspension as well. And like- 
wise subject to his approval are the terms, conditions and limitations of the 
order. Thus, Presidential control is not limited to a negative but is a positive 
and detailed control over the Board’s decisions, unparalleled in the history of 
American administrative bodies. 

I believe that is the way the Board has interpreted that language. 

Mr. Moutprr. May I say in order to establish a more orderly pro- 
cedure in our conduct of these hearings, that after counsel has made 
brief introductory questions to the witness, then probably because 
of the limited time we should call on each member of the committee. 

Mr. Williams, do you have questions to ask ? 

Mr. WittiaMs. Not at this time, Mr. Chairman. 

Mr. Moutper. Mr. O’Hara? 

Mr. O’Hara. Mr. Chairman, it is my understanding that after the 
Board issues its decision in the foreign carrier case, it is then trans- 
mitted to the President, and that decision remains confidential until 
its publication. 

Now, when is the publication? When the President makes his de- 
cision or what does the Board construe as publication ? 

Mr. Durrer. When the President signs his approval or disapproval 
of the decision of the Board, it is then sent Terk to the Board. I 
believe that publication of the decision and the President’s order 
thereon is customarily made by the Executive Office itself, the Presi- 
dent’s Office. We construe that to mean publication, when it is issued 
to the public by the President. 

Mr. O’Hara. Now, it is historically true, is it not, under the few 
Presidents who have been President since the 1938 act, that the Board 
has in various cases made its decision to which the various Presidents 
have disagreed, is that not true? It is true, as I recall it, under Presi- 
dent Roosevelt, under President Truman, and under President Eisen- 
hower. Am I correct in that? 

Mr. Durrer. Yes, sir. 

Mr. O’Hara. And that indicates that regardless of the President’s 
decision, the Board in the first instance acted independently of any 
pressure from the White House, so to speak. Is that correct? It 
speaks for itself, I presume. 

Mr. Durrer. I think that would be a logical conclusion. 

Mr. O’Hara. Now, the one time that I am worried about your inde- 
pendence is when the President sends back a direction and says you 
will take testimony only upon this point. Has the Board then lost its 
independence, acting upon that as an adviser to the President? 

Mr. Durrer. Well, Congressman O’Hara, if the President doesn’t 
accept the Board’s decision and takes a different view, because of the 
difference of his view he asks for or may not even arrive at a final 
conclusion but maybe he doesn’t agree with us, or at least wants 
further explanation—if he asks us for further information or for 
further action, I don’t believe that that in any way strips the Board 
of its independence. 
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Mr. O’Hara. That is all, Mr. Chairman. 

Mr. Movutper. Mr. Mack? 

Mr. Mack. Mr. Durfee, do the other members of the Board agree 
with you on this opinion you have given us concerning section 801? 
Is this a unanimous 

Mr. Durrer. My statement which I believe contains the essence of 
what I said, has been approved by all of the four members of the Board 
as brought ‘out by interrogation here in which I have been trying to 
explain “the legal justification for the position of the Board. I don’t 
know whether they concur in my analysis or not, but in essence they 
certainly concur in the general position which I have stated. 

I might say they are here now, Congressman Mack, and if there is 
any question on that, I am sure if there is any difference of opinion, 
they will be 

Mr. Mack. Now, the main question is the wording in your state- 
ment when you say that the Civil Aeronautics Board acts as a part of 
the executive branch. And—— 

Mr. Durrer. Well, I beg leave to—perhaps that statement should 
have been qualified or limited to standing alone as a simple statement, 
that in that area, we act as a part of the executive branch. I am not 
sure where we act because, as the Supreme Court says, we act in an 
area unparalleled in the history of administrative agencies, and be- 

sause there is no parallel, I don’t know just where we are. 

Mr. Mack. But you have said in your statement that you act as a 
part of the executive branch. My question is, Do you want to amend 
that statement, or do the other members of the Board agree with the 
statement you have made ? 

Mr. Durrer. Well, to the limited extent to which I included it in 
my statement and as explained in my testimony, I will leave it stand. 

“Mr. Mack. The other part of my question is, Do the other Commis- 
sioners agree with that statement ? 

Mr. Durrer. It was in the statement that was submitted to them, 
and they approved it. 

Mr. Mack. Well, now, you state here that you act as an adviser to 
the President. The Attorney General also acts as an adviser to the 
President. Now, do you have the same type of relationship with the 
President as the Attorney General has? 

Mr. Durrer. No. The advice which we give the President, or the 
recommendation—in fact, what the Supreme Court says in the Water- 
man case, the rec ommendation which the Board submits to the Presi- 
dent is an entirely different kind of recommendation than the Attor- 
ney General gives, certainly, because ours is an adjudicatory finding 
of fact as to what carrier should be awarded what route and why. It 
is a formal adjudication by the Board after compliance with the 
Administrative Procedure Act. 

Mr. Mack. Well, I think the thing that confuses all of us is the fact 
that you said you act as a part of the executive branch and you advise 
the President. If you act asa part of the executive branch, as a Cabinet 
member would, then it looks to me like you would be placing yourself 
in the same position as a Cabinet member, and that if the President 
wanted you to resign, or any of the Board members to resign, that there 
would be some obligation to do so such as there is in the case of a 
Cabinet member. 
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Now, would you care to comment on that? 

Mr. Durrer. I wouldn’t care to comment on it without further con- 
sideration, Mr. Congressman, because it poses a very grave question. 

Mr. Mack. There are several things that pose some very serious 
questions so far as I am concerned, and I am interested, and I think the 
committee is interested, in what kind of relationship exists under the 
present law. If you come down here and say that you act as a part 
of the executive, I for one would like to know what the relationship is. 

Mr. Durrer. Well, Mr. Congressman, I think I have done about as 
well as lies within my power to define what the relationship is. For 
the limited purpose of this specific section as map ie by the United 
States Supreme Court in the Waterman case, I said that within that 
limited area, I think that this Board is a part 7 the executive branch 
of the Government. Whether that is correct—it is a generalization. 
Whether it is an exact, precise statement that can stand up on its own 
bare bones as a single sentence, I don’t know. 

Mr. Mack. Well, now, on page 3 of your statement you mention that 
there are some fundamental departures from the usual regulatory 
statutes. You don’t have to necessarily refer to that, but you have 
indicated that the Civil Aeronautics Board is in a little different area 
than some of the other regulatory agencies. I have been concerned not 
only by recent developments but by developments over the years that 
the executive seems to exert undue influence over the decisions or over 
the Civil Aeronautics Board and that impression has been left with 
the public generally. As recently as last week, this impression was 
clearly associated with a decision of the Board. I would be very in- 
terested in knowing the position of the Board members as far as that 
relationship to the executive department is concerned. 

I have no further questions at this time. 

Mr. Moutper. Mr. Durfee, can you return at 2 o0’clock? Other mem- 
bers have indicated their desire to ask questions and the time is so 
limited. We are sorry to inconvenience you, but we do ask you to 
return at 2 o’clock. 

Mr. Durrer. Yes, sir. 

Mr. Movutper. The committee will stand in recess until 2 o'clock. 

(Whereupon at 12:40 p. m. the committee recessed, to reconvene at 
2 p.m. the same day.) 

AFTERNOON SESSION 


Mr. Moutper. The committee will be in order. 

When the committee recessed, Mr. Mack of Illinois had completed 
his interrogation of the witness, and now the Chair calls upon Mr. 
Hale for any questions he desires to ask. 

Mr. Hae. Mr. Durfee, it has always been my underste unding and 
assumption that the circumscription of the powers of the Civil ‘Aero- 
nautics Board contained in section 801 of the act was predicated on 
the theory that the President of the United States was supreme in 
the field of our foreign relations, and that Congress didn’t wish to 
give the Civil Aeronautics Board power to do things that would affect 
our foreign relations without the approval of the President. 

Is that assumption on my part unwarranted, in your opinion / 
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STATEMENT OF JAMES R. DURFEE, CHAIRMAN, CIVIL 
AERONAUTICS BOARD (Resumed) 


Mr. Durrer. I think that would be a reasonable assumption of the 
congressional intent; yes. 

Mr. Hate. The Civil Aeronautics Board is not intended to make 
foreign policy, is it? 

Mr. Durrer. No, sir. 

Mr. Hate. And it is only where the field of aviation trenches upon 
foreign policy that the President is given this practically absolute 
power; isn’t that correct ? 

Mr. Durrer. That is correct. 

Mr. Hate. It doesn’t seem to me that you get very far trying to 
characterize, in arguing whether or not section 801 trenches on the 
independence of the Civil Aeronautics Board. It is perfectly obvious 
that in the field of foreign policy, you are not independent, Congress 
never intended you to be independent, and I would suppose that as 
far as my personal feeling would go, the limitation imposed on your 

owers by Congress in 1938 was a very reasonable and appropriate 
limitation. I wouldn’t think that Congress, in legislating in the same 
field today, would entrust to the Civil Aeronautics Board, without 
uny appeal or any supervision, power to do things in connection with 
aviation which might profoundly affect the foreign relations of the 
United States. 

Mr. Durrere. Well, Mr. Congressman, I believe that section 801, 
any place that the President not only has final authorities in matters 
affecting international and foreign policy—lI believe this section gives 
him, by his power of final approval, authority over economic policy 
in the field of international aviation. 

Mr. Hate. So as far as foreign air transportation is concerned, the 
Civil Aeronautics Board is not independent of the Executive, Con- 
gress never intended it to be independent of the Executive, and as 
far as I am concerned, it ought not to be independent of the Executive. 

The fixing of our foreign policy and the implementation of our 
foreign policy ought not to be with the Civil Aeronautics Board. 
It ought to be with the President, with the assistance of the Secretary 
of State. 

Mr. Mouper. Mr. Flynt? 

Mr. Fitynt. Mr. Durfee, do you feel that the elimination of sections 
801 and 802, or a substantial modification of those sections, would 
tend to reestablish the independent of the Civil Aeronautics Board 
from the executive branch ? 

Mr. Durrer, First, Mr. Flynt, by the elimination of section 801 and 
section 802, I don’t understand. If you eliminate sections 801 and 
802, what would take its place ? 

I think if you contemplate that the Board was to have the final 
authority, without any approval required of the President, in inter- 
national route cases, either foreign or overseas and Territorial route 
cases, that would certainly place the Board in a completely independ- 
ent position, apart from any approval or decision. 

It would be final, I suppose, if you abolish this section. 

Mr. Ftynt. Let me ask you this: 

Would you prefer that the President have the right to either ap- 
prove or veto such action as the Board recommends in its advisory 
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capacity, or do you think the President ought to have additional right 
to approve—the additional right to hand down an entirely new deci- 
sion 

Mr. Durrer. Well, Mr. Flynt, I would like—I would prefer to be 
commenting on specific legislation in which I have had the benefit of 
the opinions of my fellow members of the Board, and of our General 
Counsel. 

I do believe—if I may express it—you are asking for my own per- 
sonal opinion. 

Mr. Fiynt. Yes, sir. 

Mr. Durrer. I want to be sure this is not the Board’s opinion, nor 
it is fortified by any legal analysis. 

I might go back to what we were talking about this morning. When 
the Board reaches its decision, it sends this decision to the P- resident, 
under the provisions of section 801. That provides that all decisions 
by the authority of the Board shall be submitted to the President be- 
fore publication thereof. 

That has been construed by the Board, as I am advised, ever since 
the passage of this act, uniformly; it has been construed by the Board 
to require that there be no publication or dissemination of the deci- 
sion of the President until after the President has issued his decision. 

That is a construction of the statute that has been uniformly fol- 
lowed by the Board. But now, | think the reason for that, Congress- 
man Flynt, is inherent in the question that you have raised. 

Let us assume that the Board received an application from one of 
our own international flag carriers for a route to a foreign country, 
and that the Board then, ‘under its adjudicatory process, arrived at a 
decision to award that particular route to this particular country, 
and then that was it, which is contemplated by that, and there it 
stops. 

i think, Congressman Flynt, that that could raise some very serious 
questions whic h would affect the policy of this country, because at the 
time the Board issued its decision, there might be some grave interna- 
tional considerations involving diplomatic relations that this country 
might have with the country to whom the Board had certificated this 
carrier, concerning which the Board would have no knowledge. 

And then, even ‘if it had knowledge, it wouldn’t be bound by te id 
think that that would place the Board, by giving it the final power in 
an international route case to a foreign country, in the position of 
actually, to the degree involved, determining foreign policy for the 
United States. 

It would also involve an application of a foreign carrier to come to 
this country, which, in either case, I think, Congressman Flynt, would 
require that this Board be not only an expert on the economic issues 
involved, but as to the international considerations of foreign diplo- 
macy involved. 

Mr. Fiynr. Don’t you feel that the objections to that final power 
resting in the Board would be overcome by the inherent right of veto 
that the President of the United States has? 

In other words, if the Board made a mistake in the eyes of the 
President, as it might affect our foreign policy and international 
relations, could not that be overcome by the veto power which is 
inherent in the Presidency ? 
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Mr. Durrer. The President, I think, under section 801, now has the 
veto power. However, he has additional powers to alter, modify, or 
change the decision. 

Mr. Fiynr. The point I am getting at is, is the right of veto power 
alone the right of an executive branch to make the policy of the Civil 
Aeronautics Board ¢ ! 

Mr. Durrer. Would you repeat that last question, Mr. Congress- 
man? I don’t think I get your last question. 

Mr. Fiynvr. Would you read it, please 4 

(Question read by the reporter.) 

Mr. Fiynrt. I shall word it in a different way, Mr. Durfee, if you 
would like me to. Maybe I can clarify the question. 

There are, of course, two alternatives, for the President to have the 
right to approve and the right to veto. That is one alternative. 

The other alternative includes the right to approve, the right to 
disapprove, and the right to direct that which the Board shall do as 
its next move. 

Those are the two alternatives; aren’t they ? 

Mr. Durrer. Yes. 

Mr. Fiynt. Don’t you think that from the standpoint of the tech- 
nical matters that you are necessarily called upon to be the judges 
of, you could be more independent in arriving at your decisions if 
the President had either—had the right to either approve or to veto, 
and nothing more ? 

Mr. Hare. Will the gentleman yield ? 

Mr. Fiynr. Let him answer this question first, and then I will 
be glad to. 

Mr. Durrer. I think that if Congress wants to give the President 
this power, your proposal, Congressman Flynt, would certainly cir- 
cumscribe the present power of the President, which gives, say, the 
power not only to approve or veto, but also to change the decision. 

I think that the President might have in his possession facts and 
information lying within his knowledge, within the executive branch 
of the Government, which could justifiably impel him to change the 
decision of the Board. Particular considerations that would lie 
within his knowledge. 

As to whether or not the President’s power should be circumscribed 
in that direction, Congressman—we are dealing with a very difficult 
area. As I say, I think the Supreme Court said it is an area un- 
paralleled in the history of administrative agencies. I am very hesi- 
tant to sit here and extemporize on a very difficult subject. 

I think in the first place, on this particular question that you have 
raised, I don’t think the Board itself has ever done this. Rather than 
attempt to answer that, I think that is a question this committee might 
very well address itself to, but I would prefer to have the answer 
delivered to the committee after due deliberation by the Board, and 
after consultation with its General Counsel. 

Mr. Fiynt. I yield to Mr. Hale. 

Mr. Hare. All section 801 says is that certain acts shall be subject 
to the approval of the President. It seems to me that the law is 
just what my colleague from Georgia suggested that it ought to be. 
The President has the power of veto on the legislation, but the 
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President has no power of veto over the courts or administrative 
bodies, that I have ever heard of. 

Am I right in that? 

Mr. Durrer. Congressman Hale, this section, as interpreted b 
the United States Supreme Court in the Waterman decision to which 
I have referred and which I have read, contemplates that the Presi- 
dent cannot only approve or deny but that he can modify or alter 
the order. 

Mr. Hate. Well, that would seem to me to follow from the lan- 
guage in the statute. I haven’t had the advantage of reading the 
opinion of the Court. But it sounds to me as if in that instance the 
Court might have been perfectly correct. 

But has the President—the President has exercised no right to veto, 
modify, or whatnot, any opinion or any final action on the part of the 
Federal Trade Commission or the ICC or any of the other agencies, 
has he? 

Mr. Durrer. No; I don’t think he has. I think that is why the 
Court said this is a situation unparalleled in administrative law. 

Mr. Hare. And the only power he has over your agency must be 
found within the four corners of section 801; isn’t that correct ? 

Mr. Durrze. Section 801 and section 802; yes, sir. 

Mr. Hatz. Sections 801 and 802. 

Mr. Movutper. Mr. Flynt? 

Mr. Fiynr. Mr. Durfee, with regard to the independence of the 
Board from the executive branch, you and the other members of the 
Civil Aeronautics Board do consider yourselves as a board to be an 
arm of Congress? 

Mr. Durree. Yes, sir. 

Mr. Fiynt. You do not consider yourselves as a board to be a part 
of the executive branch. 

Mr. Durrer, Except to the limited extent that we dealt with this 
morning, as an adviser to the President in this particular area. 

Mr. Fiynv. Primarily within the realm of sections 801 and 802, 
though not necessarily ? ‘ 

Mr. Durrer. I think that is the area in which we are dealing, sec- 
tions 801 and 802. 

Mr. Fiynt. When the President of the United States issues Execu- 
tive orders, does your agency receive a copy of those Executive 
orders ¢ 

Mr. Durrer. I am advised that we receive Executive orders with 
reference to personnel, security matters, classification of security mat- 
ters, and budget matters—Executive orders, yes, sir. 

Mr. Fuynt. Do you then feel that the issuance of Executive orders 
to a so-called independent agency of Government, generally referred 
to as being an arm of Congress, indicates that there is a predisposition 
on the part of the President and the entire executive branch to con- 
sider the so-called independent agencies a branch of the executive 
branch ? 

Mr. Durrer. No, sir; I don’t. I think the areas that we have 
talked about—No. 1, security. If security matters are classified un- 
der Executive order, and if this Board is to have access to security 
information, within our powers, access to items classified as security 
by State, Defense, Commerce, or other executive agencies, I think that 











ve 


u- 
ve 


th 


rs 
acl 
on 
n- 
ve 


ve 
n- 
ty 
ty 


REGULATORY COMMISSIONS AND AGENCIES 41 


that is a matter which the President has issued directly to this Board 
for its receipt of security classified material. 

Secondly, as to budget, which is a matter which the President has 
issued Executive orders to this Board on, we submit our budget to the 
President; it is reviewed by the Budget Bureau for its submission to 
Congress. It can be changed—at least our recommendation ; the Bud- 
get Bureau can arrive at a different recommendation. I think that is 
a matter, perhaps, of internal housekeeping, that the executive branch 
of the Gov ernment has to have some control over for an agency, unless 
the Congress wants to do it, itself. 

As to actions as to personnel, well, I guess the matter of the appoint- 
ments of the members of the Board by the President is the executive 
branch of the Government, probably. I think it woulld be an ines- 
‘apable conclusion to say that it does not give him some measure of 
control. At least as to who is going to be appointed if they are con- 
firmed by the Senate. I don’t think that that necessarily makes us 
dependent. I think that is in the exercise of our own discretion. 

Mr. Ftynr. Mr. Durfee, am I correct when I make a statement that 
the terms of office of no two members of the Civil Aeronautics Board 
will expire by operation of law during the same calendar year? 

Mr. Durrer. That is correct; yes. 

Mr. Fiynt. The terms of office of the members of the Civil Aero- 
nautics Board are 6 years each / 

Mr. Durrer. Yes, sir. 

Mr. Fiynt. Would it seem to you that a degree of independence 
from the executive branch not presently exercised might be exercised 
and be considered inherent within the Board itself and the individual 
members of the Board, if they were selected and their reappointment 
was based on something similar to the Missouri plan of selecting 
judges, rather than being entirely dependent upon the will of one man? 

Mr. Durrer. Well, maybe you have got a modification in the Mis- 
souri plan in the appointment being confirmed by the Senate. 

Mr. Fiynv. I said something similar to it. Is it your personal opin- 
ion that a member of the Civil Aeronautics Board at or near the end of 
his 6-year term is in a much better position to deal with the problems 
confronting that Board than he was when he initially became a 
member of it ¢ 

Mr. Durrer. Yes, sir. 

Mr. Fiynv. Is it or is it not your opinion that the functions of the 

Civil Aeronautics Board could be more independently performed if 
re ‘re could be some continuity of membership on the Civil Aeronautics 
Board? 

Mr. Durrer. Well, Mr. Congressman, I think the functions of this 
Board are being independently performed. Whether your proposal 
would make it more independent is hard for me to answer, sir, because 
[ think at the present time the Board is independent. 

Mr, Fiynt. Do you know of any instance since January 20, 1953, 
when a prior member of the Civil Aeronautics Board has been re- 
appointed ? 

Mr. Durrer. Yes; I think we have a member of the Board here 
now who was reappointed ; Mr, Gurney. 

Mr. Frynv. Former Senator Gurney ? 

Mr. Durrer. Yes. 
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Mr. Fiynt. I am informed my 5 minutes are up. 

Mr. Moutper. Mr. Heselton ? 

Mr. Hesetron. Mr. Durfee, I suppose that, in connection with this 
problem of whether the Board has correctly construed the intent of 
Congress, over and over and over again it has been asserted by dis- 
appointed litigants and their counsel before appellate courts that the 
Board has not carried out the intent of Congress because it did not 
approve their requests. Am I correct in my interpretation ? 

Mr. Durrer. I believe that assertion has been made. 

Mr. Hesevron. And over and over again, they have been turned 
down by the appellate courts, including the United States Supreme 
Court, in their own particular construction of the action not being 
within the intent of Congress? 

Mr. Durrer. Yes, sir. 

Mr. Heseriron. There was one portion of your statement which bore 
on a question drafted by the staff director, as to which I would like 
a little more information. 

On page 24, in your last sentence, you said that, under section 1008, 
the Department of Justice interprets section 1008 as subjecting the 
Board to its control in the presentation of its cases to the courts. I 
note there is a list of questions prepared by the staff director. There 
seem to be two questions addressed to that particular point. That 
is under section VI: 


What is the basis for control by the Department of Justice—— 


Mr. Durrer. Excuse me, Congressman. I am trying to follow you. 
You are referring to the list of questions submitted to the Board? 

Mr. Hese.tron. Have you the list of questions submitted, I under- 
stood last Thursday, to you? 

Mr. Durreer. Yes, sir. 

Mr. Hesetton. I am referring now to page 4 of that list of ques- 
tions, under subheading VI. I am referring specifically to ques- 
tion 4: 


What is the basis for control by the Department of Justice over the Board's 
access to the Supreme Court? 


Also, the following question, No. 5: 


Have any cases occurred in which the Department of Justice has declined to 
seek certiorari from the Supreme Court upon request of the Board? 

Are you prepared at this time to answer either or both of those 
questions ? 

Mr. Durrer. Question No. 4: 

What is the basis for control by the Department of Justice over the Board's 
access to the Supreme Court? 

I might say this answer was prepared by our General Counsel : 

We understand the justice— 


Do you want me to read the answer? 

Mr. Hesevron. I did not understand you. 
Mr. Durrere. Do you want the answer to this? 
Mr. Heseitron. Yes; I think so. 

Mr. Durree (reading) : 


We understand the Justice Department to rely in this section upon title 28, 
United States Code, section 507, which says that the officers of the Department of 
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Justice, under the direction of the Attorney General, shall, on behalf of the 
United States, procure the proper evidence for and conduct, prosecute, or defend 
all suits and proceedings in the Supreme Court in which the United States or any 
officer thereof as such officer is a party or may be interested. 

The Department predicates its views that it has control over Board 
litigation in other courts on title 28, United States Code, section 507, 
read in conjunction with section 1008 of Civil Aeronautics Act (28 
U.S.C. 507), relating to United States attorneys. 

It provides: 

The Attorney General shall have supervision over all litigation to which the 
United States or any agency thereof is a party, and shall direct all United States 
attorneys in the discharge of their respective duties. 


Section 1008 of the Civil Aeronautics Act provides that: 


Upon the request of the Attorney General, the Board shall have the right to 
participate in any proceeding in court under the provisions of this Act. 

We understand this provision is regarded by the Department as 
an indication that the control of the Attorney General over any 
Government litigation extends to that of the Board. 

Now, proceeding to question No. 5 from the questionnaire: 

Have any cases occurred in which the Department of Justice has declined to 
seek certiorari from the Supreme Court upon the request of the Board? 

The answer is: 


The Department has declined to seek certiorari only in connection with the 
review of the Board’s order precluding North American Airlines from using the 
word “American” in any name used by it. The Board’s order was initially 
reversed by the court of appeals, and the Board did not request the filing of a 
petition for certiorari. However, the case was reversed by the Supreme Court 
on petition of American Airline (American Air Lines vy. North American Air 
Lines, 351 U. 8S. 79). On remand, the court of appeals affirmed the Board’s order, 
in part, but modified its scope by holding that the Board improperly had ordered 
the carrier not to use any name containing the word “American.” 

At this stage, the Board requested the filing of a certiorari petition, and the 
Department of Justice declined to do so. However, certiorari was again granted 
at the instance of American, and the case is now pending in the Supreme Court. 
The Solicitor General has filed a brief therein on behalf of the Board, urging 
reversal. 

Mr. Hese.ron. Then there was only one case, to your knowledge, 
in which the Department declined to intervene to seek certiorari ? 

Mr. Durrer. That is right. 

Mr. Hesetton. In that case, certiorari was granted on the request 
of whatever airline was involved. 

Mr. Durrer. Yes. 

Mr. Hesevron. Now, I would like to go back for a moment to this 
question of the presidential power over the international airlines. 

I would like to have a little more of the background on it. I under- 
stand that this country, as well as all other countries, have declared 
that it possesses exclusive sovereignty of the airspace over this country. 
Am I right about that? 

Mr. Durrer. Yes, sir. 

Mr. Hesevron. Of course, that may be modified somewhat since 
sputnik has been out there, but I believe that we are mainly dealing 
with this point for the moment. 

Now, in order for an international line to be created, it involves an 
agreement between two sovereign nations, does it not ? 

32090—-58—pt. 1_—-4 
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Mr. Durrer. Yes, sir. 

Mr. Heston. That agreement cannot be negotiated by the Civil 
Aeronautics Board or any other agency, whether it is created by Con- 
gress or Congress itself, can it? 

Mr. Durrer. It is not ‘negotiated by the Civil Aeronautics Board. 

Mr. Heseron. And under the Constitution it cannot be, either by 
Congress or any board or commission that Congress sees fit to create ? 

Mr. Durree. Yes, sir. It is negotiated by the Government. 

Mr. Hesexron. In other words, that is the exclusive province of 
the President of the United States, acting under his authority in terms 
of the Constitution; is that not right? 

Mr. Durrer. That is my understanding. 

Mr. Hesexron. Consequently, whenever you are dealing with that 
sort of a situation, you are dealing with something that is s defined by 
the Constitution, not by an act of Congress or by the will of any board? 

Mr. Durrer. That is right. 

Mr. Hxsetron. Now, turning for a minute, if I may, to something 
that may not be quite analogous, but is somewhat in the same field: 
Congress has enacted laws or a law that provides for the security of 
the United States in terms of the use of the air over United States, its 
Territories, and the Canal Zone; is that not right ? 

Mr. Durrer. Yes, sir. 

Mr. Heserron. That has vested within the Secretary of Commerce 
and the Civil Aeronautics Board certain rights to prescribe the use 
of certain space in the air over those areas ? 

Mr. Durrer. Yes, sir. 

Mr. Hesevron. And that, in terms of the conception of national se- 
curity, again, is the responsibility of the Chief Executive of the 
country; is that not right? 

Mr. Dunrer. Yes, sir. 

Mr. Heseron. Now, if I can turn quickly to another phase of the 
problem I think has been raised here: 

There is or there was in existence what was known as the Air Co- 
ordinating Committee ? 

Mr. Durrer. Yes, sir. 

Mr. Hesexton. I would like to ask you about that. when we get 
around again. I understand my time is up. 

Mr. Movtprer. Mr. Moss? 

Mr. Moss. Mr. Durfee, I would like to go just a little further into 
this question of the relationship of the Board to the Executive, because 
of the duties imposed by the section 801. 

Must the Board concur in the order of the President if he sends back 
to you a case involving a foreign carrier, and says that certain condi- 
tions must be included before issuing a certificate ? 

You have to issue the certificate in accordance with the direction 
of the President, but do you have to concur in it as being a finding of 
the Board? Doesthe Board have to agree with it ? 

Mr. Durrer. Well, Mr. Congressman, if the Board, in the exercise 
of its independent judgment as an adviser to the President, disagreed 
with the decision of the President—he sent it back and said, “C hs ange 
this order.” 

And if the Board then said, “We don’t think we should change the 
order,” we then reach an impasse which I think would be solved only 
by the President, perhaps, issuing the authority himself. 
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I would suggest that as the only solution. Whether he has the legal 
power to do it or not, I don’t know. Up to now, I guess that is a purely 
hypothetical situation; I don’t know. 

Mr. Moss. I am concerned more with whether or not the Board is 
sufficiently independent to state that it does not agree, and therefore 
cannot approve the recommendation ? 

Mr. Durree. I am advised by counsel that the Board has consist- 
ently interpreted this section to require compliance with the Presiden- 
tial directive. The Board may point out in its decision that it does 
not agree with the directive but, as I am advised, the construction 
which the Board has consistently adopted is that the President should 
direct the change or modification of the Board’s order—if he should— 
the Board has construed that as requiring compliance. 

Mr. Moss. Then, as I understand the Board’s position, if the Presi- 
dent directs an action in connection with a matter under section 801, 
the Board has no alternative but to comply ? 

Mr. Durree. That is correct. 

I think the Board will issue a certificate as directed by the President. 
We may say we don’t agree with it—with the President’s directive. 

Mr. Moss. But you have to issue the certificate. You have to agree? 

Mr. Durrer. That is the construction the Board has uniformly 
adopted since the inception of the act. 

Mr. Moss. I am still not completely clear. I think there is a differ- 
ence here, and it may not be as important as I personally feel it to be. 

As I understood the statement a moment ago, you stated that if the 
President directed an action, the Board had no alternative but to 
comply ? 

Mr. Durree. I think the answer to your question, Mr. Congressman, 
is that upon advice of counsel here, the Board does follow the directive 
of the President. 

The Board may refer to its own decision, and then say, however, by 
direction of the President, an amended or revised certificate is being 
issued. 

Mr. Moss. In effect, the Board might issue the certificate, but do so 
under protest ? 

Mr. Durree. Yes; a tacit implied protest, at least, I guess. At least, 
the decision of the Board is on record. The President says, “Change 
the decision,” and the Board changes the decision. ; 

Mr. Moss. Now, then, we get back to the original question. You say 
the Board does do this. My question goes to, must the Board do this? 

Mr. Durree. I believe that is the uniform construction which the 
Board has followed. 

Mr. Moss. And on what does the Board base its decision that it must 
comply ¢ 

Mr. Durrer. The decision in the Waterman case. 

Mr. Moss. Well, I haven’t had an opportunity to read it in full, but 
I was rather interested in this language that, instead of its order 
serving as a final disposition of the application, its force is exhausted 
when it serves as a recommendation to the President. 

It goes, then, to the powers of the President to propose conditions of 
the issuance, I think, of a certificate. I quote: 


Nor is the President’s control of the ultimate decision a mere right of veto. 
It is not alone issuance of such authorizations which are subject to his approval, 
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but denial, transfer, amendment, cancellation, or suspension as well, going to the 
powers of the President. 

I was wondering what language in the order of the Court 

Mr. Durrer. I believe the sentence, the concluding sentence of the 
same paragraph, Mr. Congressman : 

Likewise subject to his approval are the terms, conditions, and limitations of 
the order. Thus, Presidential control is not limited to a negative, but as a 
positive and detailed control over the Board’s decision, unparalleled in the history 
of American administrative bodies. 

I am advised that it is this language, “positive and detailed con- 
trol over the Board’s decisions,” that is the basis of this construction. 

Mr. Moutper. Your time has expired, Mr. Moss. 

Mr. Wolverton ? 

Mr. Wotverton. Mr. Chairman, I am interested in the basic pur- 
pose for which this committee is set up, namely, to ascertain whether 
or not there has been any variation from the intent of Congress as it 
enacted the respective statutes with particular reference to the way it 
has been administered by this Commission, or any other. 

I have an interest in that particular feature of it, for the reason that 
it was my privilege to have been a member of this committee with 
Speaker Rayburn, who was then chairman of the committee, in the en- 
actment of all of these regulatory bodies, with the exception of the 
Interstate Commerce Commission. 

There have been times when proposed amendatory legislation has 
been before this committee. The opinion of each of the different 
regulatory bodies has been requested with respect to their attitude 
toward all such proposed legislation. 

Their answers in letter form at times, and at others in their appear- 
ance and the testimony they have given, have shown a tendency to give 
as a reason for their particular action or opinion, based on the inter- 
pretation that they have given of the intent of Congress. 

I confess there have been times when the opinions expressed have 
surprised me a bit, in view of the fact that I had sat with the com- 
mittee in the taking of the testimony, and assisting in the writing of 
the reports, and participation in the debate that had taken place on the 
floor of Congress. 

I realize that to read into some individual’s mind or into the mind of 
a committee is not the easiest task in the world, to interpret what the 
individual or what the committee meant. 

But there has always been a very careful effort made by the com- 
mittee as it has submitted its reports to give reasons which would tend 
to disclose the intent that Congress had in altering the legislation in 
the form in which it was reported to Congress. 

Therefore, with these statutes having been in existence, in most in- 
stances, for more than 20 or 25 years, I have been interested over a 
period of time in ascertaining just how far the regulatory bodies have 
carried out the intent of Congress, or to what extent they have mis- 
interpreted the intent of Congress. 

I am inclined to think that when the Speaker of the House, Mr. Ray- 
burn, collaborated with our distinguished chairman of the main com- 
mittee, Mr. Harris, he was likewise interested in this subject from that 
standpoint. It prompted him to take the part that he did in obtain- 
ing the passage of this special resolution under which this committee 
1s now acting. 
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So, I have but one question that I intend to ask, and I would like it 
to be asked of the representative of each Commission as they come 
before this body. 

That is, namely, do you have a record, or can you give the informa- 
tion to the committee, of the cases that have been before the Court in 
which the Court, by its decisions, has interpreted these acts of Con- 
egress dealing with our regulatory bodies, particularly with reference 
to instances in which the Court may have found that the particular 
act of the Commission before the Court for decision and interpreta- 
tion has been found to be foreign to what the Court construed to be 
the intent of Congress ? 

Then, following that, one further question. 

If there have been such instances, has it created a situation that, in 
the opinion of the Commission, would require amendatory legis- 
lation ? 

I think if we could just get down to the point where we would as- 
certain the extent or the manner in which these regulatory bodies 
have interpreted the intent of Congress, whether they have been cor- 
rect in the intent that they have adopted, or whether the courts have 
found they have been mistaken—I think, if those instances could be 
brought to our attention, it might be helpful to us in a constructive 
way, as a result of these hearings, to determine what, if any, changes 
there should be in the legislation. 

Or, if there is doubt as to the intent of Congress, to what extent it 
might be necessary to have amendatory legislation that would make 
the intent more clear. 

Mr. Durrer. Congressman Wolverton, as to the latter part of your 
question as to how the Board feels as to amendatory legislation, 
which would conform to the court decisions which you have—the in- 
tent of the court decisions construing the act, perhaps contrary to the 
way the Board construed it—the answer to that question is contained 
in the questions submitted to us last Thursday, and the answer is in 
the process of preparation. 

Mr. Wotverton. That isall. I didn’t anticipate—— 

Mr. Durrer. We do have available an analysis, previously sub- 
mitted to the other committee of this Congress, of all the decisions 
of the appellate courts affecting the functions of this agency. 

I believe the decision—the report of the Committee on Government 
Operations, dated December 1957, the Dawson committee, page 1169, 
contains that report. 

Mr. Wo tverton. I didn’t anticipate that you would—I expected 
you would give as complete an answer as I would like, just as I have 
asked the question of you, and I am glad, however, to be informed 
that it is your intention to prepare such information as would answer 
the question that I have asked. 

Mr. Durrer. We have prepared the analysis of the court decision. 

The latter part of your question, as to an analysis of how the Board 
would recommend legislation to correct the situation dealt with in 
each court decision, that is in the process of preparation, and will be 
presented to the committee. 

Mr. Wotverton. Do we understand one another? 

I have in mind those decisions of the court where, putting it very 
plainly, the court has said the Commission had no such authority ? 

Mr. Durrer. Yes, sir; I think we understand each other. 
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Mr. Wotverton. Very well. That is what I want to get at. 

Of course, I can realize that in the administering of a statute that 
has been in existence as long as these statutes have been, there would 
grow up over a period of time situations that would require you to 
suggest to Congress that there be amendments to the act, to take care 
of this, that, or the other. 

But I am seeking to get at what might be considered a violation of 
the intent of Congress in interpreting the statute. 

Mr. Durrer. This analysis has gone into that, Mr. Wolverton. If 
it hasn’t, we will certainly amplify it. 

Mr. Wotverron. Mr. Chairman, I think that the Commission will 
give the information that I am seeking as a result of the answer that 
has been given by the Chairman. 

But, in any event, I would assume that our staff would be able to do 
it, if we asked them to do it. 

‘Mr. Moutper. I understand you have said you would supply a list 
of the decisions referred to by Mr. Wolverton, sir? 

Mr. Durrer. Yes, sir. 

Mr. Wotverton. I have just one other thought, if any time remains 
tome. That is the result of the interest that has been created by me 
with these questions that have been raised by Mr. Flynt, Mr. Hale, and 
Mr. Heselton, as to the jurisdiction of the Pr esident in these agreements 
that are of a foreign character. 

The act, to my mind, seems to be very plain as to what the situation 
is. It says, “shall be subject to the aproval of the President.” There 
is nothing, certainly, in the statute that I have been able to read that 
would indicate that the President would have the right of modifying, 
changing, in any respect whatsoever, the act of the Commission, and it 
would be compulsory upon the Commission to adopt. In other words, 
all he can say is whether he approves of what you do or what you don’t 
do, and for the same reason, when the bill of Congr ess is passed and he 
vetoes it, he can’t write the legislation and send it back to Congress and 
say, “That shall be the law.” The most he can do is submit his reasons 
to Congress. If they think they are well founded, then Congress can 
pass another act that would include the thoughts that had been ex- 
pressed by the Congress. 

Now, to me, it is a similar situation with respect to the Commission 
when they have acted, and the President approves; then it is effective. 
Tf the President doesn’t approve, then it is not effective. If he sees 
fit to give reasons for his disapproval, then it is up to the Commission 
to consider whether they would care to amend or change the action 
that they formerly had, and bring it into court with the President's 
views, and then submit it to him again for his approval. So it would 
seem to me that this language here in no sense destroys what I would 
consider to be the independent action of the Commission, free and clear 
of any Presidential action. 

Mr. Durrer. Well, Congressman Wolverton, the construction which 
the Board has placed upon the President’s powers, I believe, is an 
interpretation in part of legislative history, and an analysis of the 
decision in the Waterman case, which I have referred to, which does 
provide that, quoting page 109: 

Nor is the President’s control of the ultimate decision a mere right of veto. 


It is not alone issuance of such authorizations as are subject to his approval, but 
denial, transfer, amendment, cancellation, or suspension. 
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The Board has construed that specific language as to amendment. 

Also— 

And likewise— 
quoting again from the decision— 
likewise subject to his approval of the terms, conditions, and limitations of the 
order. 

I believe the Board has been attempting to carry out the judicial 
interpretation of the Waterman case. They believe that the specific 
language stating that the President has not only authority to ap- 
prove, he also has the authority to deny, transfer, amend—that is the 
decision of the United States Supreme Court, Mr. Congressman. 

Mr. Wotverton. What is the citation of that decision ? 

Mr. Durrer. That is 333 United States—I was quoting at page 109. 

Mr. Wotvertn. What is it ? 

Mr. Durrer. My quotation is at page 109. The C & S Airlines v. 
The Waterman Corporation. 

Mr. Hate. It is the same case you cited this morning ? 

Mr. Durrer. Yes, sir. 

Mr. Moutper. Is that all, Mr. Wolverton ? 

Mr. Wotverton. Just one comment. 

I think when you made the statement this morning as to the reasons 
that this authority had been given to the President to pass on, for his 
approval, were certainly well founded, as has been pointed out, with 
sovereignty existing in the different nations and with the right to deal 
with other nations being applied to the President. I think there is a 
reason why a provision should have been put in that required his 
approval. If anybody has any doubt as to the feeling that exists with 
respect to sovereignty on the part of the nations of this world, not 
only large ones, but even the smallest, some of whom at times at con- 
ventions I have attended, I had never heard of before, and to hear 
of the way in which they speak of their sovereignty, I think you can 
understand the full force of what has been said here about nations 
having their own sovereignty. 

Mr. Mouxper. Is that all? 

Mr. Wotverton. Yes. 

Mr. Mouwper. Mr. Harris? 

Mr. Harris. I hesitate to detain the committee any further on this, 
because I think Dr. Schwartz has some more questions. But I’ll take 
just one moment, if I may, to carry out further the thought Mr. Wol- 
verton was calling to the attention of some of the other members. 

I am also quite amazed, Mr. Chairman, at the development of this 
very important problem and the decisions that have been reached which 
you have so well explained here today, particularly when I think of 
the legislative history, and that is what I want to get into the record. 

In the report of April 28, 1938, 75th Congress, 3d session, report 
No. 2254, under the heading “Need for Legislation,” the report says: 

It is the purpose of this legislation to coordinate in a single independent— 
and I call attention to that word “independent”— 


agency of all the existing functions of the Federal Government with respect to 
civil aeronautics and in addition, to authorize the new agency to perform certain 
new regulatory functions which are designed to stabilize the air transportation 
agency in the United States. 
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Now, furthermore, the report states, on page 7, section 801, the 
President of the United States: 

This section provides that any action of the Authority with respect to a permit 
authorizing a foreign air carrier to operate in this country, or a certificate author- 
izing an American air carrier to operate in overseas for foreign air transportation, 
or between places in the same territory or possession, shall be subject to the 
approval of the President. 

That is precisely what the language says. That was in the original 
report. 

Now, when the House had acted, and the Senate had acted, and the 
conference report was agreed to and submitted, page 65 of that report, 
section 201, here is this language: 

The House provided that members of the authority can be removed by the Presi- 
dent for inefficiency, neglect of duty, or malfeasance in office, and places no limi- 
tation on the power of the President to remove the Administrator. 

The Senate bill places no limitation on the power of the President 
to remove members of the Authority. The conference agreement 
follows the House amendment in this respect. 

That, to me, further indicates the legislative history toward a true, 
independent agency. 

Now, with respect to the President’s authority under 801, the con- 
ference report say this: 

The section provides that the action of the Authority with respect to certificates 
and permits authorizing overseas and foreign air transportation, or air transporta- 
tion within a territory or possession, shall be subject to the aproval of the 
President. 

That is identical with the language that was included in the House 
report, and the language that was included in the Senate report, which 
indicates clearly to me that the President’s authority, insofar as this 
independent agency is concerned, is limited, as Mr. Wolverton said, to 
the approval of whatever decision the Civil Aeronautics Board reaches. 
That is why it somewhat amazes me that this construction could be 
placed by the Board—it was probably a construction that was placed 
before you ever got here—as a result of the waterman case. 

In other words, this langauge which has been discussed already, and 
I am trying to get it in at this point in the record for our consideration 
or the consideration in the future—when it said, the Court said 

Mr. Durrer. Are you referring to page 109 ? 


> 
Mr. Harris. Yes, about halfway down—not quite : 











Instead of acting independently of executive control— 


it is in this particular matter, section 801—the agency is then sub- 
ordinated to it: 


Instead of its orders serving as a final disposition of the application, its force 
is exhausted when it serves as a recommendation to the President. Instead of 
being handed down to the parties as the conclusion of the administrative process, 
it must be submitted to the President before publication even can take place. 
Nor is the President’s control of the ultimate decision a mere right of veto. It 
is not alone issuance of such authorizations that are subject to his approval, 
but denial, transfer, amendment, cancellation, or suspension as well. And like- 

wise, tra his approval, are the terms, conditions and limitations of the 
order, 49 U. ., Section 601. 


Now, i to that point, I simply am in my own mind very clear 
as to what the status should be at the present time. That is, with 
reference to the true independence. The only thing that to me is 
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confusing is the next sentence. If the Board reached that conclusion, 
or the executive offices, recently or 10 years ago, that it was subject 
and dominated by the control of the President in this respect, it must 
come from that sentence 

Thus Presidential control is not limited to a negative, but to a positive and 
detailed control over the decisions, unparalleled in the history of American 
administrative bodies. 

Mr. Chairman, it seems to me that that is the only thing I am able 
to see anywhere in the history of this legislation that w ould justify 
the Board in taking the position you have stated here as to the powers 
and authority of the President over the action of the Board. 

That is all, Mr. Chairman. 

Mr. Moutper. Thank you. Mr. Williams. 

Mr. Wuu1aMs. I would like to ask you one or two more questions, 
on the same subject that Mr. Flynt asked regarding your own attitude 
toward Executive orders issued by the President. I believe in your 
reply you stated that the Board considered itself bound to carry out 
certain Executive orders. Other Executive orders it does not regard 
as binding upon the Board itself. 

Would you mind elaborating a bit further as to your duties, in 
your description of them? 

Mr. Durrer. We have our security officer here, Mr. ir 

Mr. Muutuiean. My name is M. C. Mulligan. I am secretary and 
comptroller of the CAB, and as the Chairman has stated I, also, serve 
as the security officer of the Board. 

What is the question you wanted me to answer ? 

Mr. Durrer. The question is a question of Congressman Williams, 
I believe, as to how I answered a question by Congressman Flynt, that 
the Board followed Executive orders as to classification of security of 
materials, executive decisions such as personnel in certain areas and 
as to budget matters. 

I believe, Congressman Williams, you wanted us to amplify that as 
to in what area the Board has felt it was bound by Executive orders. 

Mr. Wiui1aMs. And what area it does not feel so bound. 

Mr. Durrer. And what areas it does not feel it is bound. 

Mr. Mulligan, will you address yourself to that? I am not compe- 
tent to answer that question in detail. 

Mr. Muuuiean. Mr. Chairman, and gentlemen, I do not know of my 
own knowledge of any Executive order ‘which has general applicability 
to agencies of the Government as a whole which the Board has con- 
strued as not applying to it. Of course, orders of that type fall in 
certain gener: al categories. 

The Board i is subject to the civil-service laws, rules and regulations 
by the provisions of the act of 1938. Therefore, any E xecutive orders 
that deal with personnel matters through author ity of the civil-service 
laws, rules, and regulations, would, of course, apply and have been con- 
sidered as applying to the Board. 

So in a broad field of personnel administration such as Executive 
orders, as are issued, by the President, regulations issued by the Civil 
Service Commission, have been applied to and followed by the Board. 

2aae. WiutuaMs. Which is in accordance with an act of Congress of 
1938 ? 


Mr. Muuuican. Yes, sir. 
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Chairman Durfee mentioned the security provision. Executive Or- 
der 10501 specifically mentions the Board by name. It mentions the 
other regulatory commissions by name. It does that in this connec- 
tion; that particular Executive order limited the power of agencies 
to classify information. And in some agencies, and the Board, to the 
best of my recollection, the other regulatory commissions with which 
you are primarily concerned, that power is limited to the Chairman 
of the Board only. That was the innovation. In other agencies, such 
as the Defense Establishment, the authority to classify may be dele- 
gated, but in our agency the authority to classify is vested only in the 
Chairman of the Board. And that is by direct reference in that par- 
ticular Executive order. 

Again, in terms of the security regulations, as they are called, the 
Board has considered that it applies to it and has been followed by the 
Board. 

Mr. Witu1ams. Are there any statutory provisions for the issuance 
of Executive orders for such classification ? 

Mr. Mutiiean. As to the question of who may classify, Mr. Con- 
gressman, I do not know what legislative authority may be. There 
are various statutes that deal with protection of information, and it is 
from those, I assume, that the President derives his power to set up 
procedures. 

Mr. Witu1aMs. With respect to general orders issued to all execu- 
tive agencies, orders dealing with the establishment of policy, I have in 
mind, specifically, just as an illustration, that certain Executive orders 
have been issued in the past, as I understand it, governing the terms 
and circumstances of purchases which might be made by the executive 
agencies. 

Does the Board feel bound to follow that type of Executive order ? 

Mr. Mutuican. Yes, sir. Wedo. And currently, the orders issued 
actually, rather than as Executive orders, as regulations of the Gen- 
eral Services Administration, which governs matters of procurement 
and the like. In fact, the whole housekeeping area is governed by 
the regulations of GSA. And the Board has felt bound by these and 
has adhered to them. 

Mr. Wixiams. With regard to certain general orders that might 
be issued by the Executive with respect to the hiring of personnel, 
for instance, that have nothing to do with any civil-service require- 
ment, or acts in the statute books, but merely set up a Presidential 
policy, does the Board consider that ? 

Mr. Motuican. Certainly, the antidiscrimination provisions—and 
the Committee or Commission, I forget which, exists under an Execu- 
tive order of the President—the Board has certainly felt bound by 
those rules and policies. 

Mr. Witu1aMs. Since you mentioned it specifically, no such acts 
have been enacted by Congress. The Board, being an independent 
agency not subject to actions of the Executive in that respect, what 
is your authority for considering such matters ? 

Mr. Muturean. Well, I thought—let me put it this way, sir: Under 
the Civil Aeronautics Act of 1938 there was established an agency 
which, as far as the civil-service rules and regulations—in other 
words, the whole general area of personnel administration was 
brought within the scope of the existing civil-service laws and rules 
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to the extent that over the years the Civil Service Commission, on 
the one hand, has issued regulations, or in areas which I do not recall 
to mind personally, offhand, by Executive orders of the President. 
I think the Board would have felt that, in view of its status in terms 
of personnel matters generally, under the original act, it would be 
bound by any laws, rules, regulations, et cetera, which came from 
the same authority as extended to another agency. 

Mr. Wiiu1aMs. Then, to that extent, at least to the extent of the 
Executive orders, the Board does submit itself to the direction of the 
executive branch ? 

Mr. Mutuican. In the case of those orders which apply generally 
throughout the Government, yes, sir. 

Mr. Wiuu1aMs. That is all; thank you. 

Mr. Moutper. Mr. O’Hara. 

Mr. O’Hara. Mr. Durfee, in listening to what my colleague, Mr. 
Harris, read as to the conference report of the Congress, the report 
of the House, regarding section 801, and then considering the Water- 
man decision, as such, would you say that the Waterman decision 
considerably enlarged upon the powers of the President as was in- 
tended in the original language of the Congress in section 801 and 
the committee reports of the Congress ? 

Mr. Durrer. Well, I say, when you consider it says “requiring ap- 
proval of the President,” that, in construing that language, the Water- 
man decision has amplified the language of the act as a matter of 
construction. 

Mr. O’Hara. Section 802 simply directs that the Secretary of State 
shall advise with the Board and consult with the Board concerning 
the negotiations or agreements with foreign governments in establish- 
ing a proposed airline, or carrier, to the United States in foreign 
competition, does it not? 

Mr. Durrer. Section 802? I don’t believe section 802 goes to the 
specific question of airlines. It goes to the regulation of international 
air agreements between sovereign nations with this country. I do 
not think there is anything that the Secretary of State shall consult 
with the authority concerning negotiations of any agreement with 
foreign governments for the establishment or development of air 
navigation, including air routes and services. In that area, at least 
as I understand the procedure, when the Board works with the State 
Department in the negotiation of international air agreements or 
exchange of reciprocal air routes with other countries, we do not 
pass into the question of the specific airline or airlines involved until 
after the agreement has been concluded. 

After we have obtained an agreement with another country on the 
exchange of routes, the Board then receives applications from our 
own international-flight carriers, or from foreign air carriers, for 
specific routes which it then deals with pursuant to the provisions 
of section 801. 

Mr. O’Hara. It is plainly obvious that section 802 is the imple- 
mentation to section 801 of the action of the State Department or the 
negotiation of the Executive with the foreign governmens in con- 
nection with the application of both our American flight carriers 
for foreign air routes and for foreign air routes into our country; 
is that not true, that they go together? And it obviously was the 





54 REGULATORY COMMISSIONS AND AGENCIES 


intent of the Congress there has to be consultation between the Board 
and the State Department in connection with these foreign-route 
cases? Isthat nota fact? 

Mr. Durrer. Also, considered in connection with section 11.02, 
relating to international agreements. I think the three must be con- 
sidered concurrently. 

Mr. O’Hara. What I am getting at is the factual situation that 
the Board is considering these applications. In doing so, you must 
make the economic decision, also, in consultation with the Executive 
through the State Department, as to their negotiations, and you al- 
ready have before you the agreements between our Government and 
some foreign government with reference to international air routes. 

Before you mi ake your decision on the economic feasibility to func- 
tion and give the service, all of those things are before the Board 
when they make their decision. Is that not true? 

Mr. Durrer. Yes, sir. 

Mr. O’Hara. So, the President, when it reaches his office for deci- 
sion, may elect under this Waterman decision of considering carriers 
who have not been considered or have not made application to the 
Board; is that correct, under the Waterman decision ¢ 

Mr. Durrer. As to whether the President acts on the designation 
of a carrier who had not applied for an international air route that, 
I am advised by General Counsel, that situation has not yet arisen. 
We have never dealt with the question. 

Mr. O’Hara. Well, then 

Mr. Durresr. I do not know the answer. 

Mr. O’Hara. You don’t know the answer ? 

Mr. Durrer. No. 

Mr. O’Hara. Well, the question that occurred to me is that under 
the Waterman decision, under that Court language, there was added 
to the power of the President, and the President has under that deci- 
sion the authority to rewrite the ticket if I read it correctly. 

Mr. Durrer. Yes, sir. 

Mr. O’Hara. Prior to the Waterman decision, did the President, 
in the exercise of the authority vested in him in section 801, attempt 
to do anything other than to approve or to veto the decision of the 
Board? 

Mr. Durrer. In the Waterman case the Court at page 110 dealt 
with this specific point : 





In this case submission of the Board’s decision was made to the President, 
who disapproved certain portions of it, advised the Board of the changes which 
he required. The Board complied and submitted a revised order and opinion, 
which the President approved. Only then were they made public and that 
which was made public and which is before us is only the final order and 
opinion containing the President’s amendments and bearing his approval. Only 
at that stage was review sought and only then could it be pursued for then only 
was the decision consummated, announced, and available to the parties. 


I am advised by Counsel that this procedure by the President, of 
disapproving of certain portions of the Board’s decision and advising 
the Board of the changes which he required as existed in the Water- 
man case, such a situation has existed in several cases prior to the 
Waterman decision. I am advised by Counsel that it has been done 
but it has never been challenged before. 
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Mr. Fiynt. Mr. Durfee, I want to commend you and your asso- 
ciates on the clarity of your answers throughout the day. And, par- 
ticularly, to commend each of you on the frankness and sincerity in 
the answers that you have given to the committee in response to the 
questions whidh have been asked by the committee. 

However, I think that in equal frankness that I would be compelled 
to make this observ ation, that the answer just given by Mr. Mulligan 
to Mr. Williams clearly and unmistakably puts ; the CAB in the realm 
of an executive agency rather than into the realm of an independent 
administrative agency. 

Following that up, I might ask this question, and I expect that you 
will want to consult with your able General Counsel on this. Would 
the CAB have the right, acting under orders of the President of the 
United States, to withhold information in its files from a duly au- 
thorized and constituted congressional committee ? 

Mr. Durrer. I would say, Mr. Flynt, that would depend upon the 
specific type of information requested. I believe the Board has said 
in this particular investigation, in our revised memorandum to our 
staff, which is Memorandum No. 333, that there are certain areas 
under which this Board feels that it has the right—that the Board feels 
that it has not only the right but the obligation to perform certain 
executive privileges. No. 1, in the field of classified information, in- 
formation classified by the Executive order as “Secret,” “Top Secret,” 
“Confidential.” That unless that information can be declassified by 
the appropriate officer, security officer of another agency, that infor- 
mation upon request of the Board pursuant to request of Congress, 
this committee—that information cannot be submitted by this Board. 

Mr. Fiynr. Would the authority for that decision by the Board be 
the Executive order of the President ? 

Mr. Durrer. Yes, sir. The classification—purely classification. I 
might say there are other areas that we are t talking about. 

Mr. Moutper. The Chair rec ognizes Mr. Heselton. 

Mr. Hesenron. I started to ask you about the Air Coordinating Com- 
mittee. Who are the members of that committee? 

Mr. Durrer. The Air Coordinating Committee is composed—I know 
that Iam a member of the Air Coordinating Committee. 

Mr. Heseiron. You are representing CAB? 

Mr. Durrer. Yes, sir. 

Mr. Hesevton. Does it also include State ? 

Mr. Durrer. I might say the Assistant Secretary of Commerce, As- 
sistant Secretaries for Air, Army, Navy, Air Force, Defense Establish- 
ment, Federal Communications Commission, State Department, and 
the Treasury Department. 

Mr. Hesevtron. And in terms of the Executive order creating that, 
the Committee was charged with the responsibility of, among other 
things, such Committee recommendations on aviation policies as re- 
quire the attention of the President by reason of their character or 
importance ? 

Mr. Durrer. Yes, sir. 

Mr. Hese.ron. That was an Executive order, I think, issued Decem- 
ber 1946 ? 
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Mr. Durrer. Yes, sir. 

Mr. Hesevron. I suppose that there are any number of air agree- 
ments entered into with other countries. For instance, I think I recall 
an air agreement with Mexico, possibly 1 with Holland, 1 with the 
British, the Bermuda agreement, that sort of thing. Would I be far 
wrong in saying that there are better than 50 of those agreements be- 
tween sovereign nations on matters pertaining to their own jurisdiction 
over their own territory ? 

Mr. Durrer. I think, I believe, 45 existing agreements which are, of 
course, constantly in process of being revised and renegotiated, espe- 
cially within the last year or two. 

Mr. Hesevron. Those agreements cover all phases of international 
air policy or programs including the question of international air 
routes ¢ 

Mr. Durrer. Yes, sir. 

Mr. Hesevron. And those proposed agreements are signed by each 
executive officer of each of the nations and ratified by whatever part 
of the Parliament or the Congress that has the responsibility under 
the constitution of those countries to ratify them ? 

Mr. Durrer. They are. I don’t believe—in the case of the United 
States, I do not believe international air agreements require ratifica- 
tion by the Senate. 

Mr. Hesetron. Could you submit to us, to the chairman of the com- 
mittee, a list—I do not care for the details but just a list, of the air 
agreements which have been entered into between the United States 
and other nations, with the dates of those agreements and an indi- 
‘ation of any dates of any changes? 

Mr. Durrer. Yes, sir. 
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(The information to be submitted is as follows :) 


United States bilateral air transport agreements (as of Jan. 31, 1958) 


ene in force: 6 Omen type (indicated a *); 42 Bermuda type] 


Country | Date of signature and amendments 

ag cccawaimwewnn | Dec. 3, 1946; amended Aug. 12, 1957. 

BREE, wtockdtasenedscecesiu | Oct. 8, 1947. 

IL. Bonancncenancqsensanl, Ett Os eee 

PRTG © sche ccccacia ....-| Sept. 29, 1948. 

= ae --| Sept. 6, 1946; amended Dec. 30, 1950. 

PE apcostcancecasccdnaanl Hie ae een 

OE Se a .| June 4, 1949; amended Dec. 20, 1955. 

ee 

CE alanis ats suimeedran ait ae ty 1946, extended Dec. 20, 1950; amended Dec. 20, 1950 and Apr. 15, 
| 1955. 

CEs cccceareese savewdall Gee. nee, 

Cuba- --- ~.------.--| May 26, 1953; amended Aug. 6, 1957. 

Czechoslovakia* - _-- Jan. 3, 1946. 

Denmark - - -- pe Dec. 16, 1944; amended Mar. 21, 1946 and Aug. 6, 1954. 

Dominican Republic. ....---| July 19, 1949. 

Ecuador --...-.-.--------.-..| Jan. 8, 1947; amended Jan. 10, 1951. 

BR sc invicsedcseneit ...| June 15, 1946; amended July 31, 1957. 

PIM. . occccccceceecesuucn} MEMES ee 

PE Niictvndnbeeiepecnwes Mar. 27, 1946; amended July 11, 1950 and Mar. 19, 1951. 

Germany - -------.- Sia ae July 7, 1955. 

Ca nbencscetcovesdscones Mar. 27, 1946. 

WEEN 6 tis be 2eedssaus~ .-| Jan. 27, 1945. 

PEA sundadccssccasccdauunl Seen eee 

ND .. din dcuicctdulodcamyeneninl SU) Ehies 

DE ical dineceduset incest Feb. 3, 1945; amended June 3, 1947. 

PE thick easeasonSecgaecs | June 13, 1950. 

BOE, wiedeb b= iced ateGid4a ..| Feb. 6, 1948; amended Mar. 24, 1950. 

i icnin win Abbie aiek cetoip aks Aug. 11, 1952; amended Sept. 15, 1953. 

Be sddéccnenakbinddchidesu wal ans Gre. Lames 

Lebanon-----.-- eswascdcoccl A Sax nena 

Mexico......--- ithatina | Mar. 7, 1957. 

Netherlands - - ... .....-| Apr. 3, 1987. 

New Zealand -.-...-.-........| Dec. 3, 1946. 

POST hin cocdbesuncdacdi cel Oct. 6, 1945; amended Aug. 6, 1954. 

Pakistan.....................| Nov. 14, 1946 (United States-India agreement of Nov. 14, 1946, effective as to 
| Pakistan as from date of partition, Aug. 15, 1947). 

Panama..........-----.--....| Mar. 31, 1949; amended June 3, 1952. 

cin oacvncil aise simdwtadinen Feb. 28, 1947. 

PGs .--s e-eseese| DOC, 37, 1946. 

Philippine Republic _.......| Nov. 16, 1946; amended Aug. 27, 1948. 

Portugal. ........-...........| Dec. 6, 1945; amended June 28, 1947, and Nov. 11, 1952. 

ee er | Feb. 26, 1947. 

Spain*_ Saat cadhte tow liegt __.._.| Dee. 2, 1944; amended Jan. 15, 1946; Mar. 12, 1946; July 4, 1950; July 21, 1954. 

eee 6 6 hao ca didsee Dec. 16, 1944; amended Dec. 4, 1945 and Aug. 6, 1954. 

Switzerland...............--- Aug. 3, 1945; amended May 13, 1949. 

Pe dhelrcknhWatewslacetet | Apr. 28, 1947; amended May 5, 1957. 

Teskey* .....-<--«---------.-2|, Feb. 19:10. 

Union of South Africa........| May 23, 1947; amended Nov. 2, 1953. 

United Kingdom............. | Feb. 11, 1946; amended Jan. 27, 1947; May 23, 1947; Jam. 14, 1948; Aug. 16, 
| 1955; Oct. 30, 1956; Dec. 28, 1956. 

Ee Dec. 14, 1946. 

Rea | Aug. 14, 1953; amended Dec. 30, 1954, 

TUES Weiinc cig ddeunes Dec. 24, 1949. 


1 Not effective pending ratification by foreign government, 
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Mr. Mouwper. Mr. Moss. 

Mr. Moss. I should like to ask as to the response of Mr. Mulligan as 
to the willingness of the agency to accept Executive control. In pre- 
paring reports which you submit to Congress for recommendations, do 
you submit those to the Bureau of the Budget for approval ? 

Mr. Durrer. Legislative reports, and proposed legislation are sub- 
mitted to the Bureau of the Budget for approval before submission to 
the Congress. 

Mr. Moss. If the Bureau of the Budget disapproves, would you 
then submit them to Congress, regardless ; of the action of the Bureau 
of the Budget ? 

Mr. Durrer. We have done it. In fact—I can’t recall—I think we 
have requested within my period, within my time, a to sub- 
mit legislation without approval of the Budget when the Budget has 
not approved. We received that consent. 

I am advised by counsel there have been instances, not within my 
memory, of cases where the Board has submitted proposed legislation 
without the approval of the Budget Bureau. 

Mr. Moss. If in making this request for approval to submit without 
approval you were denied that request by the Bureau, would you sub- 
mit it notwithstanding disapproval ? 

Mr. Durree. I am advised that the Board has done that in the past. 
And within my period on the Board that specific question has not 
arisen because we did get consent from the Budget Bureau to submit 
the legislation without its approval. 

If the Budget Bureau refused to give us approval, that is a matter, 
Congressman Moss, of present Boar -d policy and I think the Bo: ard— 
I would not venture to speak for the Board on a matter of present 
Board policy—as I am advised by counsel, if we adhere to policies fol- 
lowed by the Board, preceding Boards before I was in it, if the Board 
felt the circumstances warranted the submission of the legislation, I 
am advised that the Board has in the past submitted such legislation 
without approval, even where such approval had been withheld. 

Mr. Moss. Then you feel that you are independent from the veto 
powers of the Bureau of the Budget in matters of legislative reports 
and recommendations which you transmit to C ongress ? 

Mr. Durrer. Asa matter of law I feel that we are. 

Mr. Moss. I think you are, most definitely. 

Let us get on to Budget Bureau clearance of forms. Supposing you 
wanted to use a form to secure certain information from the regulated 
carriers and you submit that to the Bureau of the Budget, and they 
disapproved. In the judgment of the Board it is necessary informa- 
tion—would you still use the form and secure the information ? 

Mr. Durrer. Mr. Mulligan, will you answer that ? 

Mr. Mcuiican. The answer, sir, is “Yes.” 

Mr. Witui1aMs. Will you y eld for a question ? 

Mr. Moss. Very happy to. 

First, I would like to congratulate Mr. Mulligan for the spirit of 
independence. I think it would be a proper spirit in other instances. 

Mr. Durrer. All I can say is that within my knowledge that there 
have been instances in my experience where we have felt that we had to 
have certain types of forms, accounting forms to the carriers, but the 
Bureau has said that they didn’t think we needed such type of forms. 
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We have met with them. We have discussed the matter with them. 
And within my experience eventually the Bureau of the Budget has 
acceded to our position. Within my experience we have promulgated 
no forms for our procedural requirements where the Budget Bureau 
has not finally O. K.’d it. 

In some cases that has taken some discussion, but it has happened. 

Mr. Moss. I would not want that to modify the earlier response. 
You asserted the right to do it whether or not the Bureau of the 
Budget approved ? 

Mr. Durrer. Yes. 

Mr. Wituiams. That answered the question that I wanted to ask. 
Just a minute, I do want to ask one more question. 

In that regard, Mr. Durfee, you said, and I quote : 

We did get consent from the Bureau of the Budget to submit legislation 
without its approval. 

Did you feel that you were bound to get the consent of the Bureau of 
the Budget under those circumstances / 

Mr. Durree. At the time I felt as chairman, pursuant to the pro- 
cedure which the Board had always followed and which I had been 
advised had always been followed. 

Mr. Wru1aMs. Would you feel that you were bound to get the con- 
sent of the Bureau of the Budget or was that simply a matter of policy 
with the Board to seek the consent of the Bureau of the Budget ? 

Mr. Dorrer. I think that I dealt with it and I believe the Board 
dealt with it as a matter of policy. I do not think we ever discussed 
what we would do if they refused it, because we didn’t have to discuss 
that subject. We have dealt with it as a matter of policy. And my 
feeling in that regard went that far. I have never had the experience. 

Mr. Wuu1aMs. I assume you would not want to speculate as to what 
the Board might want to do in case the Bureau of the Budget might 
refuse ? 

Mr. Durrer. I think we have already said if we felt that there were 
circumstances that impelled the Board to report proposed legislation 
to Congress, that even if the Bureau of the Budget said that they 
disapproved it, we would submit it. 

Mr. Witu1ams. Thank you. 

Mr. Fiynt. May I ask one further question. 

Mr. Durfee, I refer to your statement on page 24, and this is a 
matter of legislation and not of politics, and will be directed to a 
question of whether it is an inadequacy of the law. 

Section 1008 provides that— 
upon the request of the Attorney General, the Board shall have the right to par- 
ticipate in any proceedings in any court under the provisions of this act. 

The Department of Justice interprets section 1008 as subjecting the 
Board to its control in the presentation of its cases to the Court. 

My question then would be this: in your opinion, would legislation 
which would remove the legal proceedings of the Board from the 
direction of the Department of Justice, a department of the executive 
branch, be desirable to further establish the independence of the CAB? 

Mr. Durrer. Yes, sir. We have had specific legislation for that 


purpose. 
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Mr. Hate. Mr. Durfee, since I came here this afternoon I have been 
reading this Waterman decision which I never read before. I find it 
very inter esting. But as I read it, the only question before the Court 
was whether the opinion of the Civil Aeronautics Board was ripe for 
review by the Court as long as the President had not approved or dis- 
approved of the Board’s action. That is in accordance with your 
understanding ¢ 

Mr. Durrer. Congressman Hale, it was a question which should be 
answered by my Assistant General Counsel who handles our appellate 
work, Mr. Ozment. 

Mr. Hatz. I shall be very interested to hear from him. 

Mr. Ozment. My name is Oral D. Ozment. I am Assistant Coun- 
sel General. The order in the Waterman case had been approved by 
the President. The discussion in the Court’s opinion concerning the 
intermediate review was created by the suggestion of the lower court 
that possibly there could be worked out a sc cheme of review by which 
the courts would review that portion of the order which came from 
the Board, and not touch that which came from the President. And 
the Supreme Court rejected that possibility. That accounts for the 
language of the opinion. 

Mr. Harz. The Court says that— 


The order of the Board— 
I am reading from the syllabus on page 103 (a)— 


orders of the Board as to certificates for overseas or foreign transportation are 
not mature and therefore are not susceptible of judicial review until they are 
made final by the Presidential approval as required by section 801— 

which the Court has to review. 

Therefore, when the foreign transportation is involved, the Court 
would be excluded from consideration of the Board’s decision because 
before the President approves they won't touch it and after the Presi- 
dent approves they think they ought not to touch it. 

Much of the language of the decision would seem to be dictum, but 
the language which has already been read this afternoon— 
thus Presidential control is not limited to a negative but is a positive and detailed 
control of the Board’s decision, unparalleled in the history of American admin- 
istrative bodies. 

That language, it seems to me is pure dictum. But whether it is 
or not, I don’t know what the Court meant when it said the President’s 
control was “positive and detailed.” By the statement that the Presi- 
dent’s control is unparalleled in the history of American administra- 
tive bodies, I suppose the Court was referring to the fact that the Con- 
gress had not given the same right of Presidential approval to any 
other administrative decision or, ‘to put it the other way, that no other 
administrative decision had been subjected by Congress to the right of 
Presidential review or approval; is that correct ? 

Mr. OzMEntT. Yes. 

Mr. Hate. I am not sure that the Waterman decision helps one way 
or the other as to what the word “approval” in section 801 means. 

Mr. Ozment. The Court had before the overall question whether 
there was any possibility of judicial review because the lower court had 
made some suggestions that possibly in the circumstances, necessarily, 
the Court had to decide, what the powers of the Board and the Presi- 
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dent were. We have always interpreted opinion that the President 
was to direct action by the Board in this field—that it was in that field. 

Mr. Hare. Well it all depends on what you mean by “approval.” 
The President can veto acts of Congress. Of course, he cannot give a 
qualified or a conditional veto. But in the course of writing a veto 
message the President can say, “I am vetoing this legislation because 
I disapprove of certain provisions contained in section 3,” and then 
when the bill comes back here to the Congress, the Congress can send 
the bill back to the legislative committee to report the bill without sec- 
tion 3, with the confidence that the President will approve. So that 
although there isn’t any qualified veto, the President can in practice 
accomplish that result. That would be what the Court would call 
a positive and detailed control. What do you say to that? 

Mr. Ozment. Well, sir, the situation is not the same between the 
Board and the President under this statute as it is between the Con- 
gress and the President. That is about the only answer I can give 
to that. The statute has been interpreted to give the President this 
control, and there have been subsequent decisions following the Water- 
man case which, also, indicated about the same principle. 

Mr. Heserron. Will you yield? 

I notice that this is one of the famous decisions in which there was 
a 5-to-4 decision. And I am very much interested in a portion of the 
dissenting opinion which was written by Mr. Justice. Douglas, con- 
curred in by Mr. Justices Black, Reed, and Rutledge at page 115. I 
quote : 

But Congress did not leave the matter entirely to the Board. Recognizing: 
the important role the President plays in military and foreign affairs, it made 
him a participant in the process. Applications for certificates of the type in- 
volved here are transmitted to him before hearing, all decisions on the applica- 
tions are submitted to him before their publication, and the orders are “subject 
to” his approval. Since his decisions in these matters are of a character which 
involves an exercise of his discretion in foreign affairs or military matters; I 
do not think Congress intended them to be subject to judicial review. 

Insofar as that bears on the question of the Presidential power of 
approval, it seems to me that that is pretty strong. That is all. 

Mr. Hare. Let me ask you this: Suppose the Board sends a message, 
a communication to the President, saying they think that Pan-Amer- 
ican Airways ought to have a certain route. The President comes 
back and disapproves the recommendation or approves. What does’ 
he do? Does he say, “I think the XYZ Airlines should have this 
route instead of Pan-American”? 

How does it work as a practical matter ? 

Mr. Ozment. He will on occasion send a letter to the Board indi- 
cating that he desires another carrier to receive a particular route 
rather than the one recommended by the Board and the Board in that 
case then prepares the necessary papers and we submit them to the 
President and he approves them. 

Mr. Moutper. May I interrupt? You have identified yourself and 
your position for the record ? 

Mr. Ozment. Yes, sir. 

Mr. Hate. If that is the way the President does it, it would seem to 
be going rather beyond the language of the statute. Perhaps we 
should be exercising oversight over our Presidents. 
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Mr. Dourree. I am advised, at least, it has been going on for a long 
time. 

Mr. Hatz. I am sure of that, and I say what I say in the most ob- 
jective way. There is a serious question as to what the word “ap- 
proval” in the first section of the 801 means. It would not seem to 
me that there ought to be any question as to what it means. 

Mr. Moutper. The Chair wishes to announce after conferring with 
my colleagues on the committee it will be impossible in the time re- 
maining to hear the testimony of Mr. Freas, Chairman of the Inter- 
state Commerce Commission. Therefore, the Chair announces that 
Mr. Freas, and the ICC will be heard in the morning beginning at 
9:30 a. m. 

At this point, does any other member of the committee have any 
other questions to ask? 

Mr. Denny. I am Harmar D. Denny. May I make one remark, 
with your permission ? 

Mr. Durrer. Yes. 

Mr. Denny. In answer to what Mr. Hale has just said, it is per- 
fectly conceivable, and I think of one existing instance where one of 
our airlines is acceptable to a particular country and the other one is 
not. That might present some difficulties that only the President 
knew about. 

I just wanted to call that to your attention because we cannot, of 
course, interfere with the President’s foreign relations. 

Mr. Movutper. Any further questions? If not, our chief counsel 
will then proceed with interrogation of the witness. 

Mr. Durrer. In view of that fact I would welcome a brief respite. 
I have been on the stand for 2 hours and 10 minutes. 

Mr. Moutper. Yes, sir. We will recess for a period of 5 minutes. 

(At this point a 5-minute recess was taken.) 

Mr. Moutper. The committee will be in order. 

Mr. Schwartz, you may proceed. 

Mr. Scuwartz. Mr. Durfee, I was very much interested in your 
7 to Congressman Moss, when he asked you about submission 
of forms and items of that nature to the Bureau of the Budget. I 
believe you stated that you tried to seek approval from them, and 
then he asked you what would happen if the Bureau would not ap- 
yer the use of such forms by you. I believe you stated that the 

oard would act, anyway, and use such forms to collect information 
from people subject to your jurisdiction ? 

Mr. Dourree. Mr. Schwartz, I think I said previous boards have 
taken that action. The present Board has never been confronted with 
that precise question. 

What the present Board would or would not do, would be a matter 
of policy of the present Board. I explained that. I said that if the 
Board followed the precedent that preceding boards had followed 
they would promulgate the forms, without the approval of the 
Budget Bureau. At least, if I didn’t make that clear, that is my posi- 
tion now, because it has not been the case in my experience. The 
question is a hypothetical question. 

Mr. Scuwartz. I think your answer was with regard to legislative 
proposals, but you think even with regard to reports, forms, and that 
sort of thing the precedence in the Board would authorize your act- 
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ing against the disapproval of the Bureau. I believe you stated that, 
Mr. Mulligan. 

Mr. Mutuiean. Yes. 

Mr. Scuwarrz. I am extremely interested in that, because the Fed- 
eral Report Act, section 5, as I read it, prohibits you from doing that. 
It provides: 

No Federal agency shall conduct or sponsor the collection of information upon 
identical items from 10 or more persons unless in advance of adoption the 
agency shall have submitted to the Bureau of the Budget such plans or forms 
and the Director shall have stated that he does not disapprove the proposed 
collection of information. 

I believe you do not have the power to do it, if the Budget Bureau 
disapproves. sf 

Mr. Mutuican. That is a question which, up to this time, Dr. 
Schwartz, is hypothetical. Under the Federal Reports Act of 1942 
the CAB is not exempt from its provision. It is clearly not. The 
Board, therefore, has, pursuant to the provisions of that law, sub- 
mitted to the Bureau of the Budget for review all matters which in- 
volve collection of information from more than 10 persons. 

Now the Board has taken a position, and so far as we are aware, the 
Budget Bureau is in basic agreement with us, that there is involved 
from time to time the collection of information which is directly 
necessary to the performance of some functions of the Board pursuant 
to authority vested in the Board. 

Up to this time we have not had a situation where the Budget 
Bureau has said, “You will not ask for this information.” 

Were that situation to arise it would, of course, be for the Board to 
decide on advice of counsel. 

As to whether the information sought was so clearly and under the 
provisions of the Federal Reports Act, as to be covered thereby or 
whether it was information that the Board had to have in the perform- 
ance of its other responsibilities 

Mr. Scuwartz. The Waterman case has been referred to a great 
many times this afternoon and, also, at the close of the morning session. 
I think it is very important to get that case exactly in perspective as 
some of the members of the subcommittee have been doing. That is a 
5 to 4 decision of the Supreme Court. It is a case in which the lan- 
guage quoted by Mr. Durfee several times was not directly relevant 
to the holding of the Court. 

In addition, are you aware, Mr. Durfee, that the Department of 
Justice itself has indicated to your Assistant General Counsel grave 
doubts as to whether the Waterman case would be followed by the 
Court today ? 

Mr. Durrer. I am not aware of that. 

Mr. Scuwartz. May I read it? He may answer it. I can read the 
relevant portions. 

Office of the General Counsel, memorandum, September 11, 1957, To the Gen- 


eral Counsel from the Assistant General Counsel, Litigation and Research. For- 
warded by General Counsel to the Board on September 13, 1957— 





and there is certain relevant language on page 8 of this memorandum: 


It should be noted, however, that in the recent Pan-American appeal the 
Department of Justice was fearful of taking any position which might provoke 
the reexamination of Waterman. As I understand it, the Department’s attor- 
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neys believe that reexamination would be undesirable in that the President might 
end up with considerably less authority than that presently exercised. 

And on page 9: 

This could be the type of case which the Justice Department might not relish 
in relation to litigation strategy or the President’s advisers in terms of the pend- 
ing legislative proposals. 

They are referring to legislation then pending in the Congress and 
which passed the Senate, which would limit the President’s power in 
801 cases. 

Mr. Sronr. What is your question ? 

Mr. Scuwarrz. Is it not, Mr. Durfee, rather risky to rely on the 
Waterman case today in view of the tenuous nature of the original 
holding, the fact that it was decided only by a bare majority of the 
Court, the fact that the language relied upon as the members of the 
subcommittee have pointed out, goes far beyond the language the 
Congress used in section 801, and the fact that the Waterman case 
is of such doubtful authority today, that the Department of Justice 
itself is unwilling to rely upon it in an actual case. 

Mr. Durrer. | think, perhaps, Mr. Stone or Mr. Ozment should 
answer that question. It involves legal considerations. 

Mr. Movutper. Please identify yourself. 

Mr. Sronz. I am Franklin M. Stone, General Counsel, CAB. 

Dr. Schwartz, I may say, first of all, as long as the Supreme Court 
decision is on the books that it stands, and to speculate that the pres- 
ent Court might reverse that decision would certainly be highly 
speculative. 

Secondly, I would think as any lawyer, or anyone who is interested 
in having a decision stand as it is, that there would be a disinclination 
to do anything that might possibly result in a review and reversal of 
the decision, because of the possibility that is inherent in that type of 
situation always, that it might be—Congressman, I think that as long 
as we have a decision of the Supreme Court that has spelled out the 
powers of the President in the 801 field, that there would be no point 
to deliber: = ly create a situation that might be dealt in review of that 
decision. I do not think any lawyer who has case law or a position 
would deliberately initiate any action that might invite a review of a 
decision. 

And I think that as long as the decisions on the books, so to speak, 
that it is good, sound, law by which we are bound. 

That particular decision has been the subject of interpretation by the 
circuit court of appeals in other cases. It has been the subject of law- 
review articles and writings. And I think that by and large it is 
the concensus of everyone interested in that case, that the decision 
does give the power, or give the President the complete power in this 
field. 

I think that our position in more or less complying with the con- 
struction of the Supreme Court is consistent with the editorials and 
the writings on that particular case. 

I do not think, Dr. Schwartz, that I could say or anyone could say 
that if the Supreme Court had this point before it again that it would 
reverse itself. I think that would be highly speculative, and I sup- 
pose there may be some feeling on the part of the Department of Jus- 
tice which would be true in any case that, “Why test out something as 
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long as you have a decision that is favorable? Why do anything that 
might invite a review!” Because inherently in any review is the pos- 
sibility that the case may be reversed. 

Mr. Moutper. What do you mean by “favorable” ¢ 

Mr. Stone. Favorable in the sense that the decision is consistent 
with interpretation and construction of the act by the CAB since its 
beginning, 1938. 

Mr. Moutper. Proceed, Counsel. 

Mr. Scuwartz. You have stated, Mr. Durfee, that under the statute 
you are an independent agency except under 801 cases, where your 
orders must be submitted to the President for approval, and we have 
seen how you people have interpreted that Presidential power. 

Do you think it was within the intent of Congress in enacting the 
Civil Aeronautics Act that the Board should submit to the White 
House for review any cases by the Board in matters not specified by 
Congress in section 801 of the act ? 

Mr. Durrrer. My answer to your question is “No.” Counsel may 
have some modification to that answer. But my answer would be 
“No.” I expect that the act provides in other areas the President’s 
authority. 

Mr. Scuwarrz. Have you completed your answer? 

Mr. Stone. I would refer you, Dr. Schwartz, to page 1128 of the 
Board’s answer to the Dawson committee questionnaire. I think that 
is the fourth paragraph on page 1128 of the answer to the Dawson 
questionnaire in which the Board stated as follows: 

The issuance, denial, transfer, amendment, cancellation, suspension, and revoca- 
tion of certificates authorizing overseas foreign or Territorial air transportation 
and of foreign air carrier permits is made subject to approval by the President 
pursuant to section 801 which as judicially construed makes the President the 
licensee agency. In those cases the Board’s function being reduced to initiating 
the proceeding, making an evidentiary record and transmitting confidential rec- 
ords to the President. The Board’s power to license under section 416—B exemp- 
tion is not subject to section 801, but the Board sometimes voluntarily submits 
authorization of intraterritorial, overseas, or foreign air transportation to infor- 
mal Presidential approval. See, for example, orders C—9894 and E-10161, docket 


109 
Jive. 


So, with that exception, that is the limit to the submittal to the 
President. 

Mr. O’Hara. Were you reading from the report of the Dawson 
committee ? 

Mr. Srone. Issued December 1957, entitled “Committee Print, House 
of Representatives, Survey and Study of Administrative Organiza- 
tions Procedure and Practice in the Federal Agencies by the Commit- 
tee on Government Operations. Agency Response to Questionnaire.” 

And that was our answer to that committee’s questionnaire on that 
particular question. 

Mr. Hate. In that year? 

Mr. Stone. Yes. 

Mr. Scuwartz. Then you say that the President’s powers to license 
by exemption is clearly not subject to section 801, but the Board does, 
sometimes, submit authorizations of intraterritorial, overseas, or for- 
eign air transportation to informal Presidential approval in exemption 
cases. Where, sir, does the Board derive the authority to submit these 
cases to the President ? 
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Mr. Sronz. That is, I believe, the result of a letter from the Depart- 
ment of Justice in 1942 that was directed to the Board at the direction 
of the White House at that time. It is a practice that has been fol- 
lowed by the Board, I would say, as a matter of cooperation, as a 
matter of courtesy. It isn’t something that the Board has todo. It 
is something that it feels that the President has an interest in, and 
has done it since that time. 

Mr. Scuwartz. Mr. Stone, your statement to the Committee on 
Government Operations states that the Board sometimes voluntarily 
submits these authorization exemption cases to the President for his 
approval ? 

r. Stone. Yes, sir. When they feel it is a matter of sufficient 
moment, that it is bordering into national defense or foreign relations, 
and we feel that to perform our duty properly we should present it 
to them, let the President make a comment. 

Mr. Scuwartz. Has the Board ever submitted these cases for Presi- 
dential approval involuntarily ¢ 

Mr. Stone. I know of none. 

Mr. Scuwartz. Is it not a fact, Mr. Stone, that, in one of the very 
cases referred to here, docket 5132, popularly known as the Large 
Irregular Air-Carriers case, the Board submitted the case to the White 
House at the direction of the counsel to the President ? 

Mr. Durrer. When was this done? 

Mr. Stone. I believe it was done at the suggestion of the counsel to 
the President. But it was not a directive from the White House or 
from the President. 

Mr. Scuwartz. That was in December. That is true; it came from 
him directly. And you consider that voluntary when Mr. Morgan 
requests or directs you to submit this to him for his approval—you 
consider that a voluntary submission ? 

Mr. Strong. Oh, yes; I do not think the Board would have had to 
do it. 

Mr. Scuwarrz. Isn’t it a fact, Mr. Stone, that the Board was pre- 

ared to issue its order, which the President ultimately did disapprove, 
fore Mr. Morgan issued his “request” ? 

Mr. Srone. I can’t tell you that, sir. That is offhand. 

Mr. Movuuper. Would you have submitted this to the White House 
without the letter? If the letter had not been written, would you 
have voluntarily done so? 

Mr. Stone. I do not know whether the Board would have or not. I 
think that was in a field that they felt was probably of interest to the 
White House, and they may or may not have wanted to do it. That 
would have been a matter of Board policy by the members of the 
Board as it was constituted at that time. 

Mr. Scuwartz. Is it not a fact that the Board had actually been 
proposing to grant irregular carriers, by means of exemptions and 
such permission, without consulting the White House—is it not a fact, 
sir, that Mr. Morgan then advised that it was the White House’s view 
that the case should be submitted, and that the case was then sub- 
mitted, on direct request, to the White House? This request was 
made at a meeting, was it not, held at the White House, at which Chair- 
man Rizley was present for the Board ? 

Mr. Sronx. I know nothing about that, sir. 
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Mr. Scuwartz. Is it not a fact, sir, that, before Mr. Morgan’s re- 
quest, the Board’s order was all prepared for issuance, granting the ex- 
emption demanded by the irregular carriers, and that the order was 
then revised in accordance with Mr. Morgan’s request ? 

Mr. Srone. Let me answer it in this way: I remember when that 
opinion was drafted, on instructions of the Board, and there were 
numerous changes made at the suggestion of the various Board mem- 
bers, and it switched back and forth, and I could not tell you what the 
instruction was at any given time. 

Mr. Scuwarrtz. Is it not a fact, sir, that the revision was actually 
done quite hurriedly in the Board on the last day of Judge Lee’s term? 

Mr. Stone. A number of changes were made in that opinion in those 
last few days. We were operating under instructions of the Board. 
And our usual procedure is to send the draft around to the Board 
members, who frequently make suggestions for change, and sometime 
there has to be a reconciliation between the Board members as to 
whether a particular change should or should not be made. And we, 
in the opinion-writing division, in my office, simply do what the Board 
tells us to do. 

Mr. Scuwartz. Is it not a fact that the particular change was made 
on that day, the last day of Mr. Lee’s term? 

Mr. Stoner. I don’t believe I could tell you that. I do not recall. 

Mr. Scuwarrtz. Is it not a fact, sir, that the separation between do- 
mestic and foreign authority involved in the case was made at the re- 
quest of the White House ? 

Mr. Stone. I think it probably was. I think the Board took cog- 
nizance of the position and felt, in its role, that it probably should take 
that into consideration. 

Mr. Scuwartz. And Mr. Stone, it is your contention that this was 
voluntarily submitted to the President for his approval, despite the 
fact that there is no statutory authority whatever for this? 

Mr. Stone. I think that is right. 

Mr. Scuwarrz. Mr. Stone, if there is no statutory authority for 
submitting this to the President, how could the President have dis- 
approved what the Board had done? 

Mr. Stone. He could not disapprove. He could indicate what 
he would like to have done, perhaps. 

Mr. Scuwartz. Isn’t it suggestive that the Board acted automat- 
ically in accordance with the White House’s indication ? 

Mr. Stone. Well, you can read anything you want into it. 

Mr. Scuwartz. One familiar with the laws of cause and effect, I 
think, might have some feeling that might have been the case. Have 
you answered, sir ? 

Mr. Stone. Dr. Schwartz, going back into history here—and Mr. 
Ozment was with the Board at this time 

_Mr. Scuwartz. That is part of the purpose of the subcommittee, 
sir. 

Mr. Stone. Yes. Well, I do not mean I don’t want to answer it. 
I am just trying to explain. That is why I am conferring with some- 
body who was here at that time. As I understand it, from a very 
briefing here, that prior to 1941, the Board did not submit exemptions 
to the President—they did submit them, rather. And then there 
was a letter dated November 22, 1941, from Edward P. Warner, 
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Acting Chairman of the CAB, to James Rowe, Jr., administrative 
assistant to the President, and Mr. Rowe replied, December 8, 1941, 
regarding the practice of submitting such exemptions to the ’Presi- 
dent, and I believe that as a result of that letter, and conferences that 
took place, that it was agreed that exemptions would be submitted only 
in those cases where they involved something bordering on foreign 
affairs or national defense. I think you have ‘the letter. 

Mr. Scuwarrz. Yes, I have the letter. 

Mr. Stone. That explains the history of it. Mr. Ozment was here 
at that time, and I think he might be able to answer more details. 

Mr. Hesevron. Cannot you submit it for the record ? 

Mr. Scuwartz. Yes, we have it. 

Mr. Movutper. Submit it for the record. 

(The letters referred to are as follows:) 

NOVEMBER 22, 1941. 

Hon. JAMES Rowe, MJr., 


Administrative Assistant to the President, 
The White House, Washington, D.C. 


Dear Mr. Rowe: Following our talk of last Tuesday regarding the Board’s 
policy in transmitting to the President for approval actions with respect to 
which there is no specific statutory requirement for such approval, I took the 
matter up with the Board. 

In the past the Board has submitted to the President for approval not only 
proposals for the issuance of new certificates or for amendment or cancellation 
of certificates in international or territorial transportation, as required by 
section 801 of the Civil Aeronautics Act, but also exemption orders and inter- 
locutory opinions wherever those would have any substantial effect on the type 
of service being rendered under a certificate or (as in the case of the pending 
Puerto Rican cases) indicate the Board’s conclusion with respect to any of the 
matters ultimately involved in determining the issue of a certificate. Such 
actions as these do not appear to fall within the language of section 801, re- 
quiring the approval of the President. In view of the obvious undesirability of 
imposing any unnecessary matters upon the attention of the President, or im- 
posing even the physical burden of additional signatures where these can be 
avoided, the Board suggests that it would be desirable in future to restrict 
the matters so transmitted to those in which there is a statutory requirement 
for the President’s approval, and those in connection with which some major 
issue of national policy arises, or with respect to which a substantial difference 
of opinion appears to exist among the interested departments of the Govern- 
ment. 

The Board therefore suggests that such actions of the Board in the inter- 
national field as do not expressly require the President’s approval under section 
801 of the act should be transmitted to the President for his approval only if 
the Board, having communicated with the interested executive departments, 
finds any substantial doubt on their part regarding the advisability of the 
action proposed by the Board, or when it a; nears that the issues involved 
are of such importance as to make it appear desirable that the President himself 
consider them. 

We, of course, wish to adopt this course only with the President’s knowledge 
and at least tacit approval, and we shall appreciate any indication of his views. 

There is a related matter which also might well be brought up at the present 
time. You have previously given some consideration to the establishing of a 
procedure for handling petitions for reconsideration of decisions of the President 
under section 801 of the Civil Aeronautics Act. In a letter to Mr. Branch 
dated August 26, 1941, you indicated that you believed interested parties should 
be given some opportunity to petition for reconsideration in cases involving 
Presidential approval. 

The Board’s suggestions on this subject are as follows: The Board’s present 
rules of practice provide generally that any party may petition for rehearing, re- 
argument, or reconsideration of any final order of the Board in any case. It is 
suggested that this rule be permitted to stand in its present form; that, when- 
ever the Board reaches the conclusion that such a petition should be denied, the 
Board will issue an order to that effect without obtaining the approval of the 
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President, an order to that effect, but that, where the Board concludes that the 
petition should be granted, the Board will submit to the President through the 
Bureau of the Budget its recommendation to that effect in the form of an ap- 
propriate order of the Board together with a brief statement summarizing the 
considerations in favor of, and opposed to, the granting of the petition. If the 
Board’s recommendation is approved by the President, his approval may be noted 
in the customary manner on the order and the order will thereupon be issued. In 
the event the President disapproves of the recommendation, he may so advise the 
Board and an order denying the petition will be promptly issued. In the event 
that such a petition is granted with the approval of the President, the rehearing 
or reargument, as the case may be, will be conducted by the Board in the usual 
manner, and at the conclusion thereof a brief summary of the proceedings will 
be transmitted to the President together with the Board’s recommendation as to 
whether the decision previously reached should be affirmed, modified, or reversed. 
Again the recommendation will be in the form of a final order which the Presi- 
dent may approve and will be accompanied by a brief statement of the Board’s 
reasons for its recommendation as well as the considerations, if any, leading 
toward a contrary disposition of the matter. 
We shall appreciate your advice or observations on all those suggestions. 
Sincerely yours, 
EpWARD P. WARNER, 
Acting Chairman. 


THE WHITE HOUwSsE, 
Washington, December 8, 1941. 
Memorandum for Hon, Edward P. Warner, Civil Aeronautics Board. 


Drar Mr. WARNER: This is with reference to your letter of November 22 dis- 
cussing the Board’s policy in transmitting to the President for approval actions 
with respect to which there is no specific statutory requirement for such approval. 
I discussed this matter with the President and he has asked me to let you know 
the procedure as outlined in your letter of November 22 is satisfactory. 

Very sincerely, 
JAMES RoweE, Jr., 
Administrative Assistant to the President. 


Mr. Moutprr. Proceed. 

Mr. Scuwarrz. But is it not a fact, Mr. Stone, regardless of the 
history of it, that in this case the Board has, in fact, submitted its 
action for Presidential veto or approval, although the Board itself 
clearly indicated, and you have clearly indicated, that this was not a 
case in which this was required under section 801 ? 

Mr. Ozment. No. 

Mr. Stone. I will not agree with that premise; that was submitted 
for approval or veto. 

Mr. Scuwartz. Is it not a fact that, since the President refused to 
give his approval to the order which the Board originally proposed, 
the Board has gone along with the President’s disapproval and not 
issued that original order / 

Mr. Sronr. Well, the matter is pending. It has been pending ever 
since that time. The Board has not taken any action, one way or the 
other. 

Mr. Scrwarrz. It has been pending now for 2 years, and the Board 
has stayed the effectiveness of its original order, ‘despite the fact that 
there is no legal warrant for this, for the presentation to the President, 
except, as you would say, comity between the branches, and despite the 
fact that the President is not given veto power, as he is in the 801 cases. 

Mr. Sronr. I think, Dr. Schwartz, the explanation of the Board’s 
action was that they were convinced, on having the reasons before 
them, that it would be a good idea on their own initiative to withhold 
the action. 








70 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Scuwartz. What reasons did the Board have, other than Mr. 
Morgan’s request ? 

Mr. Stone. I assume—I do not have the letter here—that is the 
reason stated in the letter. 

Mr. Scuwartz. We do not have that letter. 

Mr. Stone. I could not say, either, but I think the Board was alert- 
ing the fact that there might be difficulties in it, and concluded on its 
initiative that it would be wise to withhold and delay—hold in abey- 
ance the action. 

Mr. Scuwarrz. But, asa result of the President’s disapproval, these 
small irregular carriers have never been given the foreign rights which 
the large carriers have and which the Board felt they should have 
before Mr. Morgan’s request. 

Mr. Srone. They have never had the right of the large carriers, and 
it was not the action— 

Mr. Scuwartz. I do not mean the same rights, but the rights which 
the Board gave them after considering the case. 

Mr. Stone. It was not done because of the disapproval I think the 
Board felt in its own—on the basis of its own knowledge and in its own 
judgment felt that it was not the thing to do under the circumstances. 

Mr. Scuwartz. You think, then, that it was within the intent of 
Congress that, after the long process leading up to the Board’s de- 
cision with full hearings, full opportunity for the parties to present 
their case, full review by the Board of the examiner’s action, you think, 
then, the ‘Congress intended that the Board should fail to give effect 
to its decision merely because the White House withheld approval, 
this in a situation not covered by section 801 ? 

Mr. Stone. Well, I would like to point out here that this was a 
certificate case, and, if the Board had decided that it wanted to give 
certificates to those irregulars, it still had to submit it to the President 
for approval. 

Mr. Scuwarrz. Are you aware, Mr. Stone, that, in this case, pri- 
vate consultation was had by the White House with contesting parties, 
and do you think it was within the intent of Congress that the White 
House should make such a request ? 

Mr. Heseiton. That is a double question. May I ask that the first 
one be answered ? 

Mr. Stone. I have no personal knowledge of the fact. 

Mr. Scuwartz. I only asked if you were aware. If you were not 
aware, let the record so state. 

Mr. Stone. [am not aware. 

Mr. Scuwartz. Now, Mr. Durfee, getting back to the 801 cases, I 
think the questions I have just asked are relevant. Perhaps I should 
ask whether they are not relevant in indicating a tendency on the part 
of an agency like yours to expand the type of situation involved in 
801 cases to non-801 matters; in other words, if you have dangers in 
the 801 cases, it is difficult to canalize the power within the exact lines 
laid down by Congress and, inevitably, if the White House requests 
in another case, even though there is no statutory authority, the Board 
may well say, as I know you have—not personally ; I mean the Board— 
that this is so like the 801 cases, we ought, we should, as a matter of 
courtesy, allow the President to play the same ig of role. Is there 
not that extreme danger in any type of power like the 801 power, Mr. 


Durfee ? 
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Mr. Durrer. Dr. Schwartz, I think the first question, as to whether 
or not the line of questioning is material, I think your line of question 
is material. 

Whether or not the Board, in seeking response to the request of 
submitting exemption cases of this type to the President—of course, 
I was not a member of the Board at this time, and I do not know the 

culiar considerations which caused the Board to submit this type 
of case to the President outside of the area of section 801 because I 
am not familiar with the considerations which actuated the Board in 
submitting this to the President. I think and I believe reference has 
been made to some of the motivations that may have influenced the 
Board. That is, international considerations that might exist in this 
specific type of case even though not specifically covered by the statute. 

hat would seem to me to be a matter of policy for the Board to 
determine. 

If, as you say, it is necessary to canalize this power of the Board 
more specifically, I think those would be considerations that Congress 
would have to determine, as to whether any more specific legislation 
is required. I hope that answers the question. 

Mr. Scuwartz. Yes. I think, as the members have pointed out in 
directing attention to these 801 cases, there is great danger that the 
agencies concerned, the Board and the White House, have extended the 

resent practice beyond the original congressional intent as illustrated 
in the statutory language. It is relying upon the thin line of the 
5-to-4 Supreme Court decision. Therefore, there are other dangers 
in the 801-type situation; are there not? I referred a moment ago 
to consultation ex parte a private litigant in the Large Irregular 
Carriers case, a non-801 case. But does not the same danger exist 
throughout the 801 process ? 

Mr. Durrre. You mean 

Mr. Scuwartz. In an 801 case. Let me express it differently. 
Would it be proper after the entire process in the Board in 801 cases— 
after the Board has reached its decision, is it proper for one of the 
litigants to go privately to the Bureau of the Budget and make a new 
argument of his case there without the other party having any oppor- 
tunity whatsoever to answer his new argument ? 

Mr. Durrer. You are talking about the party to—— 

Mr. Scuwartz. A party to an 801 case. 

Mr. Durree. To an 801 case? 

Mr. Scuwarrz. After you have decided against him, after full 
hearing. 

Mr. Durrer. You are referring to, I suppose, by a party, airlines? 

Mr. Scuwarrtz. Yes. 

Mr. Durree. I know of no such case. 

Mr. Scuwartz. I merely ask if it would be proper for him to do it. 

Mr. Durrer. I do not think it would; no. 

Mr. Scuwartz. Would it be proper, in your opinion, for the Bureau 
of the Budget to listen to such private arguments by one party ? 

Mr. Durrer. Well, I am rather hesitant to go into the authority of 
the Bureau of the Budget to listen to anybody. I think it lies outside 
of the area of the procedure normally contemplated. 

Mr. Scuwarrz. Then it would not be proper ? 
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Mr. Durrer. May I ask that Mr. Gurney, Vice Chairman of the 
Board, have the floor? May he have the floor ? 

Mr. Movutper. Yes. 

Mr. Gurney. I would like to say this; that, after the Board has 
made its decision and that decision is in the shape of a recommenda- 
tion to the President, the Board does not publicize how the Board 
voted. I do not know how it would be known, except as a matter of 
a leak, if an airline found out how the Board recommended to the 
President. 

Mr. Scuwartz. Do you think, then, Senator Gurney, or Mr. Durfee, 
that it would be improper, assuming that a party does obtain infor- 
mation of what has happened, to make these private arguments ? 

Mr. Gurney. So far as I am concerned, that would be a matter 
for the Bureau of the Budget to decide. 

Mr. Scuwartz. In your opinion, Mr. Durfee, carrying this pro- 
cedure one step further, and I think, if I may interject, it is highly 
relevant to this inquiry because the 801 cases are within your area—it 
is true, not entirely within your area—but how can the subcommittee 
deal with section 801 except by truncating the section, closing its eyes 
to what may well be the main process of decision, in your opinion, Mr. 
Durfee, after the Board has decided ? 

Mr. Durree. Mr. Schwartz, may I answer your question? I think 
that the propriety of going to the Bureau, and the question of pro- 
priety of their action, should be directed to the Bureau of the Budget, 
as to the propriety of their action, I do not like to sit here and talk 
about propriety or impropriety or the actions of another agency. I 
think your questions, as I have said, are material. I do not feel, my- 
self, that I am competent to answer them. 

Mr. Scuwartz. In your opinion, Mr. Chairman, would it be proper 
for one of the losing parties to go privately to the White House and 
there make an ex parte presentation and argument of its side of the 
case? We are talking about the party, now, who has appeared and 
litigated in your agency. 

Mr. Durrer. Again, Dr. Schwartz, so far as I know, you are deal- 
ing with a hypothetical situation which involves the propriety of 
actions of the President of the United States. I am asking about the 
parties involved, the private litigants. 

Mr. Hese.ton. Unless counsel has evidence that something like that 
has occurred, I submit it is entirely improper for him to ask that 
question. The witness is not connected with the White House in any 
degree. If counsel has any basis for it, let us have it. 

Mr. Scuwarrz. There is a basis for the question, but we are dealing 
in questions of general areas today. 

Mr. Hesevron. You should have someone from the White House up 
here, rather than to ask it of the CAB. 

Mr. Fiynrt. I think that, if this line of questioning is going to con- 
tinue, the basis ought to be inserted here and now in the record. 

Mr. Moutper. It is now 5 o’clock. I assume that subject, matter 
will be brought up and thoroughly examined and submitted in hear- 
ings to be held in the future. The committee will now stand in recess 
until 9: 30 in the morning. 

Mr. Durrer. Is the Board to be back at 9: 30? 

Mr. Movutper. You will be excused until a future date. 
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Mr. Harris. Before we adjourn, I would not like to see the record 
of the hearing today closed without the Chairman giving an answer, 
if he wants to give an answer, to the question that has been asked. 
He can either say that it is not a matter for him or a matter that 
somebody else ought to answer 

Mr. Mourper. | understood that he had answered it. 

Mr. O’Hara. May I submit to the Chair and the members of the 
committee that to ask Mr. Durfee what was good conduct or bad 
conduct or misconduct of some party someplace outside of the jurisdic- 
tion of the CAB is imposing on a witness something that is highly 
irrelevant, ’so far as this particular witness is concerned. M: ay I sub- 
mit that? 

Mr. Harris. I think all he has to do is to say that is for somebody 
else to say. 

Mr. Mouuper. Mr. Durfee, I understand that you did so protest. 

Mr. Durrer. I did say that, Chairman Harris. I did not feel that 
I should be called ep to answer as to that. 

Mr. Mounper. I understood the counsel asked you to say whether 
you had knowledge of such conduct; that you would frown upon it and 
disapprove of it. 

Mr. Durree. I would say it lies outside of the area that would be 
normally contemplated in handling cases of this kind. 

Mr. Fiynt. I just want to make this comment at this point in the 
record. I knew of no prearrangement to adjourn at 5 o’clock or any 
other specified time. And, also, that I dislike very much to see the 
record left in this position at this point of the questioning. I think 
that the record should not be closed at this particular point in the 

very middle of what might be a very, very important question. 

Mr. Mounper. I confer red with the members of the committee e, and 
they expressed a desire to adjourn at 5 o’clock. It was the under- 
standing that we would adjourn at 5 o’clock. I will sit here all evening 
and all night, if necessary, so far as I am concerned. 

Mr. WittiaMs. I would like to make this statement. Counsel for 
the committee has stated that there is a foundation for asking these 
hypothetical questions. That, of course, carries with it the implica- 
tion, at least, that he may have evidence of something irregular, to say 
the least, within the agency. I agree with Mr. F lynt that this matter 
ought to be cleared up before we leave this afternoon. So far as I am 
concerned, I am willing to stay all night. 

Mr. Movutper. Any other members who desire to make a statement 
on this? 

Mr. Mack. We had agreed to adjourn at 5 o’clock, and I would 
like to pursue that plan. I think the questions cannot be completed 
on this subject within the next hour. Therefore, I would like to be 
on the record as being in favor of adjourning at this point. 

Mr. Movutper. Dr. Schwartz, do you wish to pursue this point with 
additional questions ¢ 

Mr. Scuwartz. Not of this witness, sir. He has stated his knowl- 
edge as to what has occurred in the cases which were referred to. If 
it is desired to call additional witnesses, that can be done, but I do 
not see how it could be done at this late hour. 

Mr. Movtprr. We will recess until 9:30 o’clock in the morning. 

(Whereupon, at 5:05 p. m., the hearing was adjourned, to recon- 
vene at 9:30 a. m., on Tuesday, the 28th of January 1958.) 














INVESTIGATION OF REGULATORY COMMISSIONS 
AND AGENCIES 


TUESDAY, JANUARY 28, 1958 


House or REPRESENTATIVES, 
SpecrAL SUBCOMMITTEE ON LEGISLATIVE 
OVERSIGHT OF THE COMMITTEE ON 
INTERSTATE AND ForeIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to call, at 9:52 a. m., in 
room 1334, New House Office Building, Hon. Morgan M. Moulder 
(chairman of the special subcommittee) presiding. 

Present: Representatives Moulder, Williams, Mack, Flynt, Moss, 
Harris, O’Hara, Heselton, and Hale. 

Mr. Moutper. The committee will be in order. 

This morning the committee has as its first witness the Honorable 
Howard G. Freas, Chairman of the Interstate Commerce Commis- 
sion. 

Mr. Freas, will you come forward, please ? 

Mr. Freas, you received a copy of the outline of the subjects and 
the purposes of the hearing today ? 

Mr. Freas. I have. 

Mr. Moutprer. Have you a prepared statement which you wish to 
submit in response to the questions which were submitted to you by 
the committee ? 

Mr. Freas. I have. I think the statement which was prepared 
before those questions actually reached us does not follow the question 
list categorically, but I think it will answer at least a very large num- 
ber of them. I would like to submit the statement. 

Mr. Movuwper. Very well. Proceed. 


STATEMENT OF HOWARD G. FREAS, CHAIRMAN, INTERSTATE COM- 
MERCE COMMISSION, ACCOMPANIED BY ROBERT W. GINNANE, 
GENERAL COUNSEL, ICC, AND JAMES MURRAY, ASSOCIATE GEN- 
ERAL COUNSEL, ICC 


Mr. Freas. My name is Howard Freas. I have been a member of 
the Interstate Commerce Commission for the past 414 years, and 
since the first of this year I have served as its Chairman. 

I am appearing on behalf of the Interstate Commerce Commission. 
At the request of the chairman of the subcommittee, I have pre- 
pared a statement discussing certain general aspects of the Commis- 
sion’s powers and functions. At the same time, I shall be glad to 
answer to the best of my ability any questions which members of the 
subcommittee may wish to ask. 
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(1) Powers given by enabling statutes 

The Interstate Commerce Commission is an independent regu- 
latory agency created in 1887 for the purpose of regulating trans- 
portation in interstate and foreign commerce. It ‘consists of 11 
members appointed by the President and confirmed by the Senate. 
Members are appointed for terms of 7 years, except where an appoint- 
ment is made to fill out an unexpired term. Not more than 6 members 
may be from the same political party. Since 1890 the Commission 
has reported annually to Congress. 

Originally, the Commission was given jurisdiction to regulate the 

rates and services of railroads. Its authority over ailroads has been 

enlarged and its jurisdiction extended to include the regulation of 
pipelines, express companies, sleeping-car companies, water carriers 
(transporting between points in the United States), motor carriers, 
and freight forwarders. The value of the properties used in these 
operations exceeds $35 billion and the gross annual revenue of these 
-arriers is approximately $19 billion. 

The persons and activities to which the Interstate Commerce Act 
and the related acts administered by the Commission apply may be 
stated, generally, as follows: 

Common carriers by railroad, water, motor vehicle, express, freight 
forwarder, and pipeline: A common carrier is one which undert akes 
to transport for the general public. 

Contract carriers by water and motor vehicle: A contract carrier is 
one which transports for compensation but, instead of undertaking 
to serve the general public as a common carrier it limits its service to 
one or a limited number of customers under special agreements or 
contracts. 

Private carriers by motor vehicle are persons who do not transport 
for others for compensation but transport only their goods or goods 
of which they are a bailee in the furtherance of some other commercial 
enterprise. The Commission’s jurisdiction over private motor car- 
riers extends only to safety, hours of service of employees, and stand- 
ards of equipment. 

In addition to the types of carriers mentioned above, the Commis- 
sion exercises certain jurisdiction over persons who control two or 
more carriers and, in certain instances, over shippers. An example of 
the latter is the prescription of marking and packing regulations for 
the transportation of explosives and other dangerous articles, which 
regulations are binding upon shippers. The Commission also exer- 
cises regulatory jurisdiction, for the protection of the public, over 
brokers of motor carrier transportation. A transportation broker is 
one who, as an intermediary between shipper and motor carrier, 
arranges for or provides or procures motor transportation. 

Not all transportation in interstate and foreign commerce by the 
types of carriers mentioned above is subject to all of the regulatory 

owers conferred by the act. This nonapplication results from a num- 
er of exemptions, or partial exemptions, contained in the act. Some 
of the more important exemptions may be described as follows: 

Section 203 (b) exempts from all requirements except those per- 
taining to safety, hours of service of employees, and standards of 
equipment, 11 types of motor carrier for-hite operation. ‘The most 


important and the most controversial of these is (6), which applies 
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to motor vehicles used in carrying property consisting of ordinary 
livestock, fish (including shellfish), or agricultural (including horti- 
cultural) commodities (not including manufactured products thereof), 
if such motor vehicles are not used in carrying any other property, or 
passengers, for compensation. 

Section 303 contains a number of exemptions of for-hire transporta- 
tion by water carriers. Included among these are exemptions of 
vessels carrying not more than three bulk commodities, and the trans- 
portation of liquid cargoes in tank vessels. 

The exemptions of freight forwarders include service for agricul- 
tural marketing associ iations ; Shipper associations ; ordinary livestock, 
fish (including shellfish) , agricultural commodities (not including 
manufactured “products thereof), and used household goods. 

The principal powers conferred on the Commission may be stated in 
a general and bret iated way under the headings used below. 

E ntry into the business : Common carriers by rail, motor vehicle, and 
water are required to obtain a certificate of public convenience and 
necessity from the Commission before instituting such operations. 
Such certificates are issued in accordance with sections 1, paragraphs 
18 to 21, 207, and 309 (c) if the Commission finds that the applicant 
is fit, willing, and able to conduct the proposed operations and comply 
with the requirements of the act, and that the operations are required 
by the present or future public convenience and necessity. In a simi- 
lar manner, freight forwarders are required to obtain a permit before 
instituting such an operation. 

Contract carriers by motor vehicle and by water are required to 
obtain from the Commission a permit before instituting such an 
operation. Permits are issued in accordance with sections 209 and 
309 (g) upon proof of fitness, willingness, and ability, and that the 
proposed operations will be consistent with the public interest and 
the policy of the act. 

Discontinuance of operation and revocation of certificates and per- 
mits: Railroads are required to obtain from the Commission a cer- 
tificate of public convenience and necessity authorizing discontinu- 
ance before a line of railroad may be abandoned. No permission is 
required for the entire abandonment of operations by other carriers. 
Motor carrier certificates and permits and freight forwarder permits 
may be suspended or revoked by the Commission in accordance with 
the precedure prescribed in sections 212 (a) and 410 (f) for the wil- 
ful violations of the act or regulations prescribed by the Commission. 

Common carrier rates, fares, and practices are required to be just 
and reasonable and unjust diserimin: ition and undue preferences and 
prejudices are prohibited. The Commission is empowered to enforce 
these requirements by prescribing, after opportunity for hearing, the 
rates, rules, regulations, or practices to be put into effect and observed 
by the common carrier. Sections 1, 2, 3, 13, 216, 307, and 406 contain 
these provisions. As an aid to the enforcement of these provisions, 
the Commission is empowered to suspend proposed changes in rates 
pending the determination of their lawfulness, but not for a longer 
period than 7 months. The Commission may order the payment “of 
reparation by railroads and water carriers arising out of unlawful 
charges. Such orders are prima facie proof if the carrier fails to 
pay and the shipper resorts to the courts to compel payment. 
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Common-carrier tariffs: Common carriers are required to publish, 
file with the Commission, and keep open for public inspection tariffs 
showing their rates, fares, and charges, and all classifications, condi- 
tions, privileges, and restrictions applicable in connection therewith. 
Changes may be made in such tariffs by the publication and filing of 
such changes 30 days in advance of the effective date, unless establish- 
ment on a shorter notice is authorized by the Commission. The Com- 
mission administers these requirements and makes the necessary rules. 
Common carriers are required strictly to observe the rates thus pub- 
lished and filed and to render service in accordance therewith upon 
reasonable request. 

Contract-carrier rates and schedules: With certain exceptions, con- 
tract carriers by motor vehicle and water are required by sections 218 
and 306 (e) to publish, file with the Commission, and post for public 
inspection their minimum rates and charges. Such carriers may not 
transport for less than the minimum rates thus established. The 
Commission is authorized to determine whether any contract-carrier 
rate is below a reasonable minimum and prescribe the minimum rate 
which shall be established and observed. Proposed reductions in rates 
may be suspended by the Commission pending the determination of 
their lawfulness, but such seeneneen may not extend beyond 7 months. 

Issuance of securities: Railroads and motor carriers may not issue 
securities without first obtaining approval of the Commission under 
section 20 (a) or 214 of the act. Motor carriers whose outstanding 
securities do not exceed $1 million are exempt from this requirement. 
The Commission determines, in accordance with the standards in the 
statute, whether the proposed issuance should be authorized. 

Mergers, unifications, and common controls: No merger, unification, 
or common control of two or more carriers by railroad, express, 
sleeping-car company, motor carrier, or water carrier subject to the 
act may be effectuated without the prior approval of the Commission. 
The Commission determines applications for the approval of such 
transactions in accordance with the standards stated in section 5 of the 
act. Transactions involving only motor carriers, where the aggregate 
number of vehicles does not exceed 20, are not subject to this require- 
ment, 

Accounts, reports, records : Sections 20, 220, 313, and 412 and supple- 
mental regualtions of the Commission require the filing by carriers 
of annual and other reports. Under the authority of these provisions, 
the Commission also requires the keeping by carriers and brokers of 
accounts and records necessary for the administration of the act and 
the protection of shippers. These requirements vary with the size of 
the carrier, those applicable to the smaller carriers being slight. 
Under these provisions and the Accident Reports Act (applicable to 
railroads), the Commission requires reports of the more serious acci- 
dents involving trains and motor vehicles of carriers subject to the 
act. The data in these reports and that gathered by the Commission 
through its own investigations are used in the promotion of safety 
on the railroads and on the highways. 

Safety, hours of service of employees, and standards of equipment: 
Under the safety provisions of section 204 (a) of the Interstate 
Commerce Act applicable to motor carriers, and the various statutory 
provisions relating to safety, hours of service, and the reporting of 
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accidents applicable to motor carriers, and the various statutory pro- 
visions relating to safety, hours of service, and the reporting of 
accidents applicable to railroads, the Commission makes the necessary 
regulations and administers and enforces the statutory provisions 
relating to safety on the railroads and the safety of operations of 
motor carriers subject to the act. It should be noted that, while the 
Commission has a broad power to issue safety rules as to motor car- 
riers, it may regulate only certain aspects of rail safety. The Com- 
mission also makes the necessary regulations, administers and en- 
forces the provision of the Explosives Act (18 U.S. ©. 831-835) with 
respect to the marking, packing, and handling of explosives and 
other dangerous articles by land carriers. These regulations with 
respect to ‘marking and packing are adopted by the Coast Guard for 
application to water transportation. 

Sie ‘ity for the protection of shippers, passengers, and the public: 
Sections 215 and 403 (c)—(d) authorize the Commission to require 
motor carriers and freight forwarders who operate motor vehicles to 
furnish public-lis ability and property-damage insurance or other 
security for the protection of passengers and members of the public 
who may be injured or suffer property damage as the result of the 
negligent operation of motor vehicles upon the highways. It also 
authorizes the Commission to require motor common carriers and 
freight forwarders to furnish cargo insurance or other security for 
the protection of shippers. Provisions are made for self-insurance 
under certain circumstances. The Commission has implemented these 
provisions by regulations, and insurance or other security or qualifica- 
tion as a self-insurer are required. 

Enforcement, administration: The Commission is commanded by 
the act to administer and enforce its provisions with a view to accom- 
plishing the stated rae and carrying out the national trans- 
portation policy (49 U. S. C., preceding sec. 1). For this purpose, 
the Commission is authorized to make rules of procedure, to conduct 
hearings for the purpose of determining matters, or to obtain in- 
formation for the purpose of making rec commendations to the Con- 
gress. For those purposes, the Commission is authorized to issue 
sub yenas, authorize depositions to be taken, and to conduct its pro- 
iin in such manner as will best achieve the proper dispatch of 
business and to the ends of justice. The Commission’s staff develops 
evidence of violations for enforcement proceedings. Criminal prose- 
cutions and suits for penalties are brought by the Department of 
Justice in the name of the United States, as are suits for injunctive 
relief against carriers subject to part I of the act. Civil actions for 
injuncive relief against motor carriers are instituted by the Com- 
mission. 


(2) Possible inadequacies of enabling statutes 


In an industry as vast as the transportation industry of the United 
States, technological and economic changes are constantly occurring 
which require changes i in the regulatory laws and regulations. Tech- 
nological and economic changes in the commerce and industry of the 
country, likewise, call for changes in the transportation plant. It is 
inevitable, therefore, that changes designed to meet these new condi- 
tions are constantly being proposed by the Commission, by Members of 
Congress, and by others. 
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For example, the Commission, in its 70th annual report, for the year 
1956, filed at the beginning of the present Congress, made 26 legislative 
recommendations (pp. 159-176). Bills covering those recommenda- 
tions were introduced in both the Senate and the House. Statutes 
have been enacted, based upon nine of those recommendations. One 
recommendation was withdrawn because the matter was favorably de- 
termined by the Supreme Court. Of the remaining 16 recommenda- 
tions, no action has been taken other than the filing of bills as to 5. 
Bills based upon 5 recommendations have passed the Senate, but not 
the House. (Hearings have been held by the House committee on 4 
of these bills.) Of the remaining 6 recommendations, hearings have 
been held by both the Senate and House committees on 1; hearings 
have been held by the Senate committee, but not the House, on 4; and 
hearings have been held on 2 by the House committee, but not by the 
Senate. 

Our 7ist (1957) annual report contains 19 recommendations for 
legislation. Most of those are renewals (in some instances, with modi- 
fications) of recommendations made the previous year. Four new 
recommendations were added. I will not burden the committee with 
a statement of those recommendations. They are stated, with ex- 
planations, on pages 136 to 151 of our 1957 annual report. 

(3) Attempts to ameliorate deficiencies in enabling statute 

Obviously, the Commission cannot issue rules except within the 
scope of rulemaking power delegated to it by the Congress. For ex 
ample, the Commission recently held, on January 3, 1957, that it lacked 
power to prescribe rules governing the installation, repair, and main- 
tenance of a power brakes.' 

(4) (5) and (6G) Status of the Interstate Commerce Commission with 
respect to the executive, legislative, and judicial branches of th 
Federal Government 

The position of the Interstate Commerce Commission (like th: at of 
the other independent regulatory commissions) in our constitutional! 
system cannot be described in phrase. The C ommission possesses onl} 
such powers as are conferred upon it by legislation enacted by the 
Congress with the concurrence of the President. These statutor 
powers may be amended by legislation, and such amendme ts pees 
been frequent. The Commission’s procedures are governed by the 
procedural provisions of the Interstate Commerce Act and related 
acts and of the Administrative Procedure Act. The Commission 
operates with funds appropriated by the Congress. Also, the Com 
mission must explain and justify its operations not only to the Com 
mittees on ee ‘state Commerce and Appropriations of the Senate 
and House of Representatives, but also to the Senate and House Com- 
mittees on Government Operations and the Senate Select Committee 
on Small Business. Members of the Commission may be removed 
in impeachment proceedings conducted by the Congress in accordance 
with article II, section 4, of the Constitution. 

Section 11 of the Interstate Commerce Act (49 U.S. C. 11) pro- 
vides that members of the Commission shall be appointed by the 
President with the advice and consent of the Senate. It further pro- 


1 Docket 31938: Promulgation and Enforcement of Rules, Standards, and Instructions 
for Installation, Inspection, Maintenance, and Repair of Power Brakes. 








ar 
tive 
da- 
ites 
yne 
de- 
da- 


not 
n 4 
ave 
nes 
ind 
the 


for 
cli- 
lew 
‘ith 


the 
ex- 


ced 


b's 
Eee 
Li 


th 


ot 
nal 
hy 
the 
ry 
ive 
the 
tec 
ion 
n- 
mn - 
ate 
imn- 
tee 
red 
nee 


ro- 
the 


ro- 


lons 


REGULATORY COMMISSIONS AND AGENCIES 81 


vides that “any Commissioner may be removed by the President for 
inefliciency, neglect of duty, or malfeasance i in office.” The President 
may not remove a member of the Commission except for one of the 
causes aporied, by the Congress (Humphrey’s L'vecutor v. United 
States, 295 U. S. 602). The Commission chooses its own Chairman 
annually. The Interstate Commerce Commission is not under the 
general supervision of the President, as are the executive departments. 
However, in specific and limited respects, Congress has related the 
Commission to the executive branch. ‘Thus, the Commission (like the 
other independent regulatory commissions) is subject to the Budget 
and Accounting Act, 1921 (31 U.S. C. 1 et seq.) and the Federal Re- 
ports Act of 1942 (5 U. S. C. 189). Also, under title 28, United 

tates Code, sections 1336, 2284, 2322, and 2323, the United States is 
the statutory defendant in suits brought before three-judge courts to 
obtain judicial review of the Commission orders. The Commission 
may intervene as of right in such cases through its own attorneys, and 
it invariably does so. “In recent years, the Department of Justice has 
refused to defend or has attacked the Commission’s orders in a number 
of cases. 

The Commission’s relationship with the courts, generally is the 
same as that of other regulatory agencies. The Commission’s final 
orders are subject to judicial review in accordance with established 
principles developed by the courts or prescribed by the Congress in 
the Interstate Commerce Act and the Administrative Procedure Act. 
Thus, the courts will sustain the Commission’s orders if they (1) are 
within its statutory powers, (2) are issued after fair procedure, (3) 
are supported by adequate findings based upon substantial seidenee 
considering the whole record, and (4) do not involve an abuse of 
discretion. ‘The significance of Judic ‘al review in relation to the 
Interstate Commerce Act is indicated by the fact that, between Novem- 
ber 1, 1949, and June 30, 1957, there were instituted 367 suits to review 
orders of the Commission. While the great majority of Commission 
orders are not challenged in the courts, it is apparent that judicial 
review is readily available. 

In brief, the Interstate Commerce Commission is entirely inde- 
pendent of the executive branch in the exercise of its regulatory 
powers. The present relationship of the Commission to the Congress 
and the courts is well stated in the words of Chief Judge John J. 
Parker, writing in the January 1958 issue of the American Bar Asso- 
ciation Journ: al, that— 

Some combination of the legislative, executive, and judicial powers must be pro- 
vided for in administrative agencies without surrendering the essential policy- 
making function of the legislative branch of government and without impairing 
the power of the judiciary to preserve constitutional rights. 

(7) General discussion of agency functions 

(a) Licensing: In commenting on topic No. 1, mention was made of 
various licensing functions of the Commission. For convenience, these 
will be listed. 

(1) Certificates of public convenience and necessity for the 
construction or abandonment of railroads. 

(2) Certificates of public convenience and necessity for the 
institution of motor common-carrier service. 
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(3) Certificates of public convenience and necessity for the 
mstitution of common-carrier service by water on inland water- 
ways and in coastwise service. 

(4) Permits for the institution of freight-forwarder common- 
carrier service. 

(5) Permits for the institution of motor contract-carrier 


service. 

(6) Permits for the institution of water contract-carrier 
service. 

(7) Permits for the institution of transportation brokerage 
operations. 


One object of these licensing provisions is to assure, insofar as that 
is possible, that persons entering the field are, in the language of the 
statute, “fit, willing, and able to conduct the proposed operations and 
comply with the requirements of the act and the regulations.” The 
operations involved are primarily public utilities to whom persons, as 
shippers, must entrust their property or, as passengers, their persons. 
There should be reasonable assurance that the applicant, as a carrier 
will have the will as well as the ability faithfully to perform the serv- 
ices and observe the practices that will be conducive to the safe trans- 
portation of persons and property involved. 

In addition to the matter of qualifications of the person seeking to 
engage in an activity, licensing is intended not to eliminate competi- 
tion, ‘but to prevent it from becoming excessive to the point of being 
destructive. Destructive competition results in financial irresponsi- 
bility, irregular service, inadequate maintenance, and unsafe opera- 
tions. The cost of transportation may be more where the potential 
traffic is divided into many parts than where it is divided into a few 
parts. Licensing also enables the agency to require service at points 
which, because of the small amount of traffic, might not be served under 
an unlicensed system. 

Most of the provisions of the statute relating to licensing do not 
specifically specify that action shall be taken after hearing, but the 
Commission historically has set such matters for hearing wherever 
issues arose which make that necessary for the proper determination 
of the matters and to allow all interested persons an opportunity to be 
heard. 

The number of carriers engaged in operations under the act are as 
follows: 


a Ne ea 899 

Motor carriers Of property— 2. on eh encae aaah sok aia shinteicte shits daha isis 17, 813 

penn GANIINES OF PRMNGNNNR i. iia Sol ca Locke a 1, 350 

arene A i, tr ee ee Ue eee il Sabha 292 

ran, UOT WGI. 8 UU ee ee ea On ee 89 
A total of 20,443. 


(6) Ratemaking: We have summarized briefly in response to item 
1 the substantive rate provisions of the Interstate Commerce Act. 
The act preserves the carriers’ right to initiate rates by filing with the 
Commission and publishing tariffs containing new or changed rates. 
Such rates may not become effective upon less than 30 days’ notice 
except with the Commission’s permission. At any time before rates be- 
come effective, the Commission may suspend them for a period not 
exceeding 7 months pending an investigation into their lawfulness, 
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Because of the huge volume of tariffs filed with the Commission, it 
usually exercises its suspension powers upon the protest of shippers 
or competing carriers, rather than upon its own motion. If after 
such an investigation, the Commission finds the rates to be unlawful 
it orders cancellation of the tariffs. If the rates are not suspended and 
become effective, the Commission may, at any time thereafter, upon 
complaint or upon its own motion, institute an investigation into the 
lawfulness of rates. Following such formal proceeding, the Commis- 
sion may find that the rates are lawful or unlawful, or it may prescribe 
a rate, or it may prescribe maximum or minimum rates (in the case of 
contract carriers only minimum rates). 

In addition to determining the lawfulness of rates for the future or 
prescribing future rates, the Commission is empowered under part I 
to award to shippers reparation against railroads for past unlawful 
charges. If the carrier refuses to pay in accordance with the Com- 
mission’s order, the shipper may bring a suit in Federal court in which 
the Commission’s findings have prima facie weight. Similar repara- 
tion powers are provided in part III with respect to water carriers. 
The Commission is not authorized to assess reparations against motor 
carriers or against freight forwarders. 

Occasionally the need for rail carriers for increased revenues aris- 
ing out of general cost increases makes it impractical to effect individ- 
dial adjustments in each of hundreds of thousands of rail rates. Ac- 
cordingly, upon petition of the railroads and after special procedures, 
the Commission determines what increases in eXisting rates it will 
permit to become effective without suspension. At the same time, 
the Commission modifies its outstanding rate orders so as to permit 
such rate increases. Where an interim increase is authorized, shippers 
are protected by an automatic refund provision if an interim rate is 
later reduced. Under this procedure, the lawfulness of any particu- 
lar rate as thus increased is open to challenge (including a claim for 
reparations) in a subsequent complaint proceeding before the Com- 
mission. 

Under section 13 the Commission is authorized to require changes 
in intrastate rates of railroads where it finds that intrastate rates 
cause preference or prejudice as between interstate and intrastate 
shippers or revenue discrimination against interstate commerce. 

In considering requirements of carriers for general rate increases 
and in other situations where the relationship between interstate and 
intrastate rates appears to be involved, the Commission frequently 
invites State commissions to participate in a joint hearing. This 
power to require adjustments in intrastate rates does not extend to 
related fields, such as power to authorize a railroad to abandon an 
unprofitable passenger-train operation which a State requires to be 
continued. 

The Commission, under the Railway Mail Act, determines the 
charges to be paid by the Post Office Department to railroads for the 
transportation of mail and approval of the Commission is required 
by the Parcel Post Act before the Postmaster General may increase 
parcel post rates. These powers are exercised after full hearings in 
which all interested persons are afforded an opportunity to be heard. 

(c) Cease and desist orders: By a number of provisions of the 
Interstate Commerce Act, the Commission is authorized upon com- 
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plaint or in a proceeding instituted on its own initis itive, to deter- 
mine, after opportunity for hearing, whether a carrier or other 
person subject to the act is or has engaged i in practices, or committed 
acts in violation of the Interstate Commerce Act or the regulations 
prescribed by the Commission. Upon so finding, the Commission is 
authorized to issue an order requiring the carrier or other person 
to discontinue such acts or practices. Examples of such provisions 
are section 5, paragraph 7 (unlawful control of two or more car- 
riers), section 13 (unlawful rates and practices, discrimination, etc.), 
section 204 (c) (violation of safety requirements, operating beyond 
the authority granted, discrimination, and any other requirement 
applicable to motor carriers), section 403 (f) (violation of require- 
ments applicable to freight forwarders). ate such an order, usu- 
ally by a division of the C ommission, the respondent may appeal to 
the entire Commission. If the decision of the entire Commission is 
adverse to the respondent, the respondent may obtain a review of the 
matter by the courts. The courts may set aside the Commission’s 
order in accordance with the judicial review procedure provided for 
such cases. If the cease and desist order remains in effect and is 
violated by the respondent, the alternatives that may be available, 
depending upon the circumstances, are (1) criminal prosecution by 
the Department of Justice, (2) a civil court proceeding to compel 
compliance, or (8) a further proceeding by the ¢ ‘ommission as Ae 
result of which the certificate or permit held by the carrier (if 
motor carrier or a forwarder) may be suspended or revoked for w ‘IL. 
ful violation of the cease and desist order. 

Many of the proceedings in which such orders are entered are ini- 
tiated by private parties; some of them are instituted by the Commis- 
sion upon its own initiative. In some of these proceedings, attorneys 
of the Commission’s Bureau of Inquiry and Compliance participate as 
public counsel and introduce and file briefs on the issues. In such 

cases, the Commission’s staff who participate as investigators or 
counsel do not advise or participate in any way in the deciding of the 
issues, except as public counsel or witnesses in public proceedings as 
would any private counsel and witness. 

(d) Subsidies: The Commission administers no subsidy program. 


(8) and (9) Functions of Commission in quasi-legislative and 
quasi-judicial matters 

Stated broadly, the Commission’s task is to administer in the public 
interest the comprehensive statutes which Congress has enacted to 
regulate surface transportation in the United States. Congress has 
defined that public interest. It has provided in the national trans- 
portation policy that all of the provisions of the Interstate Commerce 
Act “shall be administered and enforced with a view to carrying out 
the above declaration of policy.” The national transportation policy 
reads as follows: 

It is hereby declared to be the national transportation policy of the Con- 
gress to provide for fair and impartial regulation of all modes of transportation 
subject to the provisions of this Act, so administered as to recognize and pre- 
serve the inherent advantages of each; to promote safe, adequate, economical, 
and efficient service and foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and maintenance 
of reasonable charges for transportation services, without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive competitive 
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practices ; to cooperate with the several States and the duly authorized officials 
thereof; and to encourage fair wages and equitable working conditions; all 
to the end of developing, coordinating, and preserving a national transportation 
system by water, highway, and rail, as well as other means, adequate to meet 
the needs of the commerce of the United States, of the Postal Service, and of 
the national defense. * * * 

Thus, it is clear, as it always has been, that Congress has charged 
the Commission with executing its broad economic policies as to 
transportation, rather than w ith determining private rights as such. 

From the beginning, much of the Commission’s most important 
work has consisted of broad investigations undertaken at its own 
initiative into such matters as class rates, grain rates, switching 
charges, payments for private cars, and the current inv estigation of 
the railroad passenger service deficit. The purpose of such investi- 
gations is to obtain the facts for the solution of broad transportation 
problems within the framework of the act. Broad public interests— 
the welfare of shippers, or of whole industries or regions—control, 

rather than private interests. 

In administering the certificate and permit provisions of the act 
which control entry into the business of transportation for hire, the 
Commission may not give controlling weight to the private interests 
or desires of the : applicant. The primary question is whether grant 
or denial of a certificate will serve the public convenience and neces- 
sity and the objectives of the national transportation policy. 

Simil: arly, in applying the merger and consolidation provisions of 
section 5, the test is consistency with the public interest in which the 
private interest of the carriers is only one of many factors to be 
considered. 

The level and nature of the rate structure may be a matter of life 
and death to every farmer, businessman, and locality in the United 
States. To provide necessary flexibility in meeting the transporta- 
tion needs of agriculture and business, it was sett led long ago that 
cost is only one e element in ratem: aking. 

Thus, nearly everything the Commission does is quasi-legislative 
in character, in that it involves the execution and implementation of 
broad transportation policies laid down by Congress. 

Superficially, a few functions of the Commission may appear to be 
quasi-judicial in nature, in that the form of the Commission’s action 
resembles traditional types of judicial action. Thus, a determination 
by the Commission that a railroad should pay reparations to a ship- 
per by reason of unlawful charges, resembles the traditional function 
of courts in awarding damages. However, reparation cases often in- 
volve the same complex questions of rate law and policy as arise in 
general rate proceedings. Similarly, an order of the Commission 
directing a carrier to cease and desist from unlawful operations, re- 
sembles the injunction orders issued by the courts. However, such 
proceedings often involve not only a determination of the facts of the 
carrier’s activity, but also important questions of statutory construc- 
tion and policy such as arise in application proceedings. 

The fact that practically all of the Commission’s work is quasi- 
legislative in character should not be confused with the fact that most 
of its functions are performed through procedures which are judicial 
in character—in that the Commission bases its action upon the evi- 
dence received in a hearing. Many provisions of the Interstate Com- 
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merce Act require the Commission to hold hearings, and in other 
cases where a hearing is not required by law the Commission has 
found that the receipt of evidence in a hearing is the best way to get 
the facts. Moreover, the judicial character of the Commission’s pro- 
cedure is emphasized by the fact that Congress has created it as an 
independent regulatory commission free of executive control, and with 
a mandate (under section 17 (3) ) to— 


conduct its proceedings * * * in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice. 


(10) Changes in areas regulated 


The dynamic economy of the United States produces continuous 
oe in transportation which, in turn, results in new regulatory 
problems. Prior to World War I, the railroads enjoyed a practical 
monopoly of American transportation. In the intervening years, this 
monopoly has been destroyed by the huge and rapid development of 
motor and air transportation and by a substantial revival of inland- 
water transport. These changes have resulted in the enactment of 
parts II, III, and IV of the Interstate Commerce Act to provide for 
the regulation of motor and water carriers and freight von Fo 
Historically, the typical rate case before the Commission involved a 
dispute between shippers and railroads as to the lawfulness of a 
maximum rate. Today, the typical rate case involves minimum-rate 
competition between competing modes of transportation. 

Significant technical and operating developments continually pro- 
duce new opportunities for better transportation service and new 

roblems. The substitution of diesel for steam locomotives, now 
argely completed, resulted in a very substantial cost saving for the 
railroads. At the present time, the railroads are finding in cen- 
tralized traffic-control systems and semiautomatic classification yards 
new possibilities for economies and improved service. Similarly 
motor-carrier service has been steadily improved with the introduction 
of new and better equipment. Again, the new types of tugs and 
barges employed by the water carriers are a far cry from early canal 
equipment. A new development is the transportation of truck trail- 
ers on railroad cars, or “piggyback” service—a combined transporta- 
tion service which involves both technical problems and new rate 
patterns. A related combined service is the transportation of truck 
trailers on ships. Wine has been transported by tankship from Calli- 
fornia to the east coast, as has orange juice from Florida to the 
Northeast. Pipelines carry an enormous volume of liquid commodi- 
ties. Recently, a pipeline has been constructed for the transportation 
of coal in the form of a slurry or mixture of pulverized coal and 
water. Broad economic and social changes produce, as they always 
have, new transportation needs and problems. Continuous increases 
in wage rates and material prices have required us to consider and 
authorize (or permit to become effective) very substantial rail and 
motor rate increases since the beginning of World War II. Again, 
as the United States begins to import large quantities of iron ore, 
the Commission has been required for the first time to deal with 
problems of rail rates on iron ore imported through the competing 
North Atlantic ports, as well as via the St. Lawrence River-rail. 
Similarly, the effect of the St. Lawrence seaway upon existing traffic 
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and rate patterns cannot yet be foreseen precisely. More broadly, the 
rapid increase in our population, the development of new industries, 
the industrialization of new areas, and continued technical changes 
in transportation facilities will produce vast needs for new and im- 
proved transportation service—and new regulatory problems. 

One of the basic objectives of Congress in this area is the mainte- 
nance of a transportation system adequate for the national defense. 
Generally, of course, this objective is largely served by the main- 
tenance of a healthy system embracing every mode of transportation. 
However, the dvvdliqunet of new techniques of potential warfare 
means that traditional concepts of the role of transportation in our 
national defense must be given a fresh appraisal. 

Generally, Congress has provided in the Interstate Commerce Act, 
including the national transportation policy, a substantial degree 
of flexibility for meeting changing conditions. At the same time, 
Congress has been alert to amend the act (almost annually) to cope 
with new problems. As I have already pointed out, the Commission, 
through its annual reports and otherwise, regularly points out to 
the Congress possible inadequacies in the law. 

Mr. Wrix1aMs. Thank you, Mr. Freas. 

In line with the procedure established by the chairman yesterday— 
the chairman is temporarily absent from the committee—lI will recog- 
nize the general counsel to start the interrogation. 

Mr. Scuwartz. Mr. Freas, the Interstate Commerce Commission is, 
of course, the archtype of the independent regulatory commissions in 
this country. It is also, I think, generally recognized that, insofar as 
its status with respect to the Executive is concerned, it is, in actual 
practice, the most independent of all the regulatory agencies. 

Would you care to comment on why your agency has been able to 
attain this position of independence in a more effective way, perhaps, 
than some of the other regulatory commissions ? 

Mr. Freas. I think, first, we have to be mindful of the fact that this 
Commission was started over 70 years ago and, possibly, set up on a 
somewhat different basis. I know of very few attempts of the Execu- 
tive to interfere in any way with the working of our Commission, but 
[ feel quite certain that, to the extent that there have been any, they 
have been resisted. We have operated, as I have said in my statement, 
free of any interference from the Executive. 

Mr. Scuwarrtz. Actually, is it not true that the difference is not so 
much a difference in legal status as a difference in attitude? Your 
Commission has been able, has it not, to repel any attempts, even by the 
President himself, to interfere directly with your workings? 

Mr. Freas. Well, I cannot talk specifically on the provisions in the 
acts of the other agencies in that regard. There are none, excepting 
those incidental ones that I have indicated, in our act or the acts to 
which we are subject. There have been no attempts to interfere within 
my experience and, as I say, such attempts as I understand have been 
made in previous years have been resisted, and I think that collectively 
explains why we are independent. We have, of course, understood 
from our statute that we were an independent agency, and have tried 
to govern ourselves accordingly. 

Mr. Scuwarrz. You consider yourself wholly an arm of the Con- 
gress, then. 
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Mr. Freas. That is right, of course, the exception that I have made 
as to directives from the Executive, which are pursuant to statutory 
provisions. We, of course, recognize those. 

Mr. Scuwartrz. Are you able to tell, Mr. Freas, about some of the 
few attempts which have been made, and how your agency was able to 
resist them ¢ 

Mr. Freas. No. I don’t believe I can. I have in mind that there 
have been several, but only in the vaguest form of hearsay. I be- 
lieve that, a long time ago a Chief E xecutive at one time called on 
the Commission while it was in conference, and I think the confer- 
ence just about stopped at that point. But I know nothing excepting 
just the vaguest hearsay. 

Mr. Scuwartz. There were also very strong attempts, were there 
not, by your former Chairman, Mr. Eastman, who resisted direct 
Presidential pressures ? 

Mr. Freas. I understand so, but, again, I am not familiar with the 
details. 

Mr. Scuwarrz. What about your agency’s relationships with the 
Bureau of the Budget? Do youclear legislative proposals with them ? 

Mr. Freas. No; we do not. 

Mr. Scuwarrz. Now, the statute in this respect is the same for all 
of the independent commission. How have you been able to resist 
such clearance where other agencies—for example, the Chairman of 
the Civil Aeronautics Board told us specifically that his agency did— 
clear with the Bureau ? 

Mr. Freas. Well, we followed the practice that we thought was 
proper and, so far as I know, no one has questioned it. I understand 
that, where we comment upon bills that were not introduced at our 
request, we generally send the Bureau a copy of our letter as a matter 
of information, but that is at the time it is sent to the Congress and 
not before. 

Mr. Scuwartz. But, again, sir, it is a matter more of your attitude 
than legal position. Presumably, if the laws are the same insofar 
as the other agencies are concerned, there is no more legal warrant 
for the Bureau to intrude on their function of submitting proposals 
to the Congress than there is where your agency is concerned. 

Mr. Freas. Well, I would like to confine my answers to matters 
within our own agency. So far as we are concerned, we know of 
nothing that requires us to submit these things to or get clearance 
from the Bureau of the Budget, and, not knowing of any statutory 
requirements, we do not and are not. called upon to do so. Neverthe- 
less, I am quite certain that we would resist, if called upon. 

Mr. Scuwarrz. That is why I qualified my question. Assuming 
that the statutes are exactly the same, as I believe they are on this 
point, actually, the situation, is it not, is that which alw ays exists 
where you have a potential power vacuum? If the agency resists, 
the Bureau will respect it, as it has done in your case. If the agency 
withdraws, naturally, the Bureau of the Budget will move in to fill 
up the vacuum, which agency, in effectiveness, ‘itself, has created here. 

Mr. Freas, what about the Federal Reports Act, which you do 
refer to specifically in your testimony? You do ‘clear with the 
Bureau of the Budget all forms and investigative demands of that 
type which will go to more than 10 persons, do you not? 

Mr. Freas. Yes; we do. 











made 
utory 


yf the 
ble to 


there 
I be- 
ed on 
yn fer- 
pting 


there 
direct 


h the 


h the 
hem ? 


or all 
resist 
an of 


did— 


t was 
stand 
it our 
1atter 
s and 


-itude 
sofar 
rant 
posals 


atters 
yw of 
rance 
utory 
orthe- 


ming 
n this 
exists 
esists, 
oency 
to fill 
here. 
pu do 
h the 
f that 


REGULATORY COMMISSIONS AND AGENCIES 89 


Mr. Scuwartz. Have there been any instances, to your knowledge, 
where the Bureau has refused to clear a form which you felt was 
necessary for an investigation you people wanted to carry on‘ 

Mr. Freas. Not to my knowledge. I understand that there, have 
not been. : 

Mr. Scuwartz. Again getting into the realm of the hypothetical, 
what would happen in your agency if the Bureau of the Budget were 
to refuse to approve an investigative form which you felt was neces- 
sary for your functions ? 

Mr. Freas. Well, I suppose we could start by carefully analyzing 
the statute to see whether or not they were on good grounds. ‘The 
statute, as I understand it, gives the Bureau of the Budget the last 
word, but we have not had that situation arise, so far as I know. 

Mr. Scuwarrz. Do you consider yourself a Federal agency within 
that statute, or do you feel that 

Mr. Freas. Within that statute, yes. 

Mr. Scuwartz (continuing). Or do you feel that the statute does 
not apply to an independent commission like yours? 

Mr. Freas. No; I understand that we are within that statute. 

Mr. Scuwartz. Of course, the most obvious control, if we want to 
call it that, which the Bureau of the Budget has over agencies like 
yours is over appropriations. What is the actual relationship be- 
tween the ICC and the Bureau, insofar as requests for appropriations 
to the Congress are concerned ? 

Mr. Freas. Well, I don’t know that I get the import of that ques- 
tion. 

Mr. Scuwarrz. Well, does the Bureau of the Budget exercise a 
definitive veto power over your appropriation requests? 

Mr. Freas. Yes; we make up our budget entirely independent of 
the Bureau of the Budget, and then submit it to the Bureau. And 
the budget that is finally submitted to the Congress, as I understand 
it, may not exceed what the Bureau of the Budget has approved. 

Mr. Scuwartz. Does the Bureau, in its relationships with your 
agency, merely specify a limit, ultimately, or does it also indicate to 
you how the specific funds appropriated are to be used ? 

Mr. Freas. I believe there have been a few instances in which funds 
have been earmarked, but, by and large, it is an overall figure that 
they come up with. 

Mr. Scuwartz. Again, by and large, the Budget. has—how shall I 
put it—allowed your agency to function independently, respecting 
your wishes insofar as appropriations are concerned, after setting an 
overall ceiling on what you are to demand ? 

Mr, Freas. That is my understanding. 

Mr. Scruwarrz. Does the Bureau of the Budget exercise any con- 
trol over your presentation of appropiration requests to the Congress? 

In other words, if the Bureau cuts you below an amount which you 
feel is necessary to your effective functioning, is it the practice of your 
agency to indicate to the appropriate congressional committee that 
you were cut more than you felt you ought to be ? 

Mr. Freas. I understand that we cannot submit to the Congress a 
budget exceeding the amount approved by the Bureau of the Budget. 
However, we answer questions freely, and the ultimate control is within 
the Congress. 
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Mr. Scuwartz. Do you and the Commission have any strong feel- 
ing, perhaps, which might even reach the stage of recommendations to 
the Congress, insofar as the authority of the Bureau of the Budget 
over you is concerned? That is, feeling or recommendations OOwInS 
toward modification of whatever authority the Bureau has over you! 

Mr. Freas. Not that I am aware of. However, I should say that, 
in the time that was available between the time that we got this notice 
and the present, it just wasn’t possible to go over all the things and 
clear it with the rest of the Commissioners, and I do not speak for the 
Commissioners. 

Mr. Scuwartz. Certainly, sir. 

Mr. Freas. Iam not aware of any such proposal. 

Mr. Scuwartz. Mr. Chairman, those are my general questions on 
the subject of independence. 

Mr. Moutper. Mr. Williams, do you have any questions ? 

Mr. Wiuiams. Mr. Freas, with respect to Executive orders, issued 
generally to executive agencies, does the ICC receive and abide by those 
orders in the same manner as any executive agency would? 

Mr. Freas. To the extent that those orders are by statute made 
applicable to us. Yesterday afternoon I remember a discussion was 
had about the civil-service requirements, and that GSA, our house- 
keeping organization, I specifically mentioned the Government Re- 
ports Act and the Budget Act. 

Mr. WuuiaMs. I understand you follow it only to the extent that it 
is applicable by statute. 

Mr. Freas. That is right. 

Mr. Moutper. Mr. Hale? 

Mr. Hate. No, sir. 

Mr. Moutper. Mr. Mack? 

Mr. Mack. I have no questions at this time. 

Mr. Mounper. Mr. Flynt? 

Mr. Fiynt. No questions at this time. 

Mr. Movutper. Mr. Harris? 

Mr. Harris. Mr. Freas, I noticed in the prepared questionnaire to 
the Interstate Commerce Commission by the staff that on page 5, the 
top of the page, question No. 2: 

Do you consider the national transportation policy declared in 1940 to have the 
effect of substantive law? 

I did not observe that you covered that in your statement. If you 
did I missed it. 

Mr. Freas. No, I did not. We think it has substantially that effect, 
particularly in consideration of the legislative history surrounding 
the Whittington amendment. We think it comes very close to having 
the éffect of substantive law, and we have so regarded it. 

Mr. Harris. Do you make decisions based on that as substantive 
law only when there are no other provisions of the act relating to that 
particular problem ? 

Mr. Freas. No, we do not. 

And I would like to add in this connection, that the general purpose 
and the application of the policy clause are quite clearly set forth in 
a very recent opinion of the Supreme Court in Schaffer Transportation 
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Company v. U. S. (No. 20, Supreme Court in the October 1957 term) 
and I would like to read this quotation in this connection : 

The national transportation policy, formulated by Congress, specifies in its 
terms that it is to govern the Commission in the administration and enforcement 
of all provisions of the act, and this Court has made it clear that this policy is 
the yardstick by which the correctness of the Commission’s actions will be 
measured. 

And they cite 351st United States Reports, page 56; 321st United 
States Reports, pages 67 and 194. 
Of course, the Commission possesses a “wide range of discretionary authority” 


in determining whether the public interest warrants certification of any particu- 
lar proposed service. 


Citing 326th United States Reports, pages 60, 236, and 241: 


But that discretion must be exercised in conformity with the declared policies 
of the Congress * * * and we do not suggest that the national transportation 
policy is a set of self-executing principles that inevitably point the way to a clear 
result in each case. On the contrary, those principles overlap and may conflict, 
and where this occurs, resolution is the task of the agency that is expert in the 
field. 

That ends the quotation and, as I say, considering that and particu- 
larly the history surrounding the amendment to which I have referred, 
it seems quite clear that the declaration of legislative policy is the 
touchstone of interpretation of the act. 

Mr. Harris. You have referred to the necessity of the Commission 
observing progress, new methods, improvements, and so forth, which 
require the Commission to approach these problems differently from 
what was done 25 years ago. 

Mr. Freas. That is right. 

Mr. Harris. You have referred to the fact that you recommended in 
this Congress some 26 legislative recommendations, amendments to the 
Interstate Commerce Act, and I must say on behalf of the committee, 
I thought we did pretty well in the last session. 

Mr. Freas. We think you did, too, and we appreciate it. 

Mr. Harris. I hope to get some more of these for consideration dur- 
ing this session. 

But, have you made any recommendation as to what, if any, changes 
in the policy statement should be made in order to meet the modern 
problem ? 

Mr. Freas. No, we have not. We will testify before the Surface 
Subcommittee, the Senate Committee on Interstate and Foreign Com- 
merce, on that general subject. 

I don’t now have in mind that there will be any recommendation for 
a change in the declaration of legislative policy, but if the Commission 
concludes that a change is necessary, it will follow that course and 
follow it through with a request for introduction of bills. 

Mr. Harris. Well, has the Commission considered such action as to 
whether or not some changes might or might not be desirable? 

Mr. Freas. I don’t know of any formal consideration by the Com- 
mission. I think we should go back just for a moment to the way in 
which these things arise. 

Whenever any Commissioners or any staff member sees a need, or 
what he considers to be a need for some change in legislation, he will 
submit it usually to the chairman and to the legislative committee. It 


32090—58—pt. 1——-7 








92 REGULATORY COMMISSIONS AND AGENCIES 


is then considered, and if it is the legislative committee’s feeling that 
some action should be taken, it is finally passed upon by the Com- 
mission as a whole. 

As to this declaration of policy, I know of nothing that has been 
peneasee in that manner indicating that there was any pressing need 

or a change of the present declaration. 

Mr. Harris. Is the Commission in a position to say whether or not 
the natonal transportation policy—which was considered to be an out- 
standing one at that time, and a very good public policy—meets the 
needs of the general public now, almost 20 years later ? 

Has the Commission ever considered this that you know anything 
about, with a view of determining whether or not in the public interest 
it would be necessary to modernize it, so to speak ? 

Mr. Freas. Well, the Commission has certainly had it before it in 
considering the bills, and I don’t offhand remember the numbers of the 
bills that were submitted to implement the Cabinet Committee report, 
the so-called Weeks Committee report, and I think 

Mr. Harris. The Commission appeared before the committee at that 
time and testified on that bill, and you testified on the suggested 
changes in that bill. But you did not advise the committee or express 
any feeling to the committee as to whether or not some other more 
appropriate changes in your opinion might be necessary. 

Mr. Freas. Well, I think it follows from that that the Commission 
at that time, and so far as I know now, although I can’t say specifically 
without checking, does not see any need for a change in that declara- 
tion of policy. 

In i words, I think that—and I am speaking now on. my own 
behalf—I think that taking the act as a whole and including the 
declaration, we can meet the changing conditions to which I have 
referred within the present framework. 

Mr. Harris. Thank you, Mr. Chairman. 

Mr. Moutper. Mr. Freas, thank you very much. 

You are excused. 

Mr. Freas. I think the present framework is broad and flexible and 
can be adapted to the changing conditions. 

Mr. Moutper. Thank you very much, Mr. Freas, for your appear- 
ance and your testimony. 

Mr. Freas. Thank you. 

(Whereupon, at 11 a. m., the committee proceeded to further busi- 
ness. ) 
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INVESTIGATION OF REGULATORY COMMISSIONS 
AND AGENCIES 


TUESDAY, JANUARY 28, 1958 


Howse or REPRESENTATIVES, 
SPecrAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForerIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to call, at 11 a. m., in room 
1834, New House Office Building, Hon. Morgan M. Moulder (chair- 
man of the special subcommittee) presiding. 

Present: Representatives Moulder, Williams, Mack, Flynt, Moss, 
Harris, O’Hara, Heselton, and Hale. 

Also present: Commissioners Robert T. Secrest, Sigurd Anderson, 
William C. Kern, and Edward Tait. 

Mr. Moutper. The Honorable John W. Gwynne, Chairman of the 
Federal Trade Commission. Is Commissioner Gwynne present? 

Mr. Gwynne, will you identify yourself, please ? 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN, FEDERAL TRADE 
COMMISSION; ACCOMPANIED BY EARL KINTNER, GENERAL 
COUNSEL; ALEX AKERMAN, JR., EXECUTIVE DIRECTOR; JOHN 
HEIM, ASSISTANT TO THE EXECUTIVE DIRECTOR; AND JOHN T. 
LOUGHLIN, ASSISTANT TO THE GENERAL COUNSEL 


Mr. Gwynne. My name is John W. Gwynne, Chairman of the Fed- 
eral Trade Commission. 

Mr. Moutper. Mr. Gwynne, have you received a copy of the outline 
of the questions and subjects to be discussed by the committee ? 

Mr. Gigsstiea. Yes, sir; I have, and in accordance with the request, 
I have here a reasonably brief statement. I will be glad to read it or 
submit it to the committee in any way you wish. 

Mr. Movuper. Very well, you may proceed to read your statement. 

Mr. Gwynne. Could I say this, Mr. Chairman, before I begin. 
Other members of the Commission are here and a few members of the 
staff. Could I introduce them ? 

Mr. Movutper. Yes. 

Mr. Gwynne. I will be glad to do that if that is agreeable. 

Taking the members of the Commission, first of all, Bob Secrest, of 
Ohio; Governor Anderson, of South Dakota; William Kern, of In- 
diana; and Ed Tait, of Pennsylvania. 

We also have some members of the staff. 'The General Counsel, Mr. 
Kintner; the Executive Director, I believe is here, Mr. Alex Akerman; 
his assistant, John Heim; Mr. Loughlin, assistant to the General 
Counsel. 
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I think that probably covers it. Shall I read my statement, Mr. 
Chairman? 

Mr. Mouuper. Mr. O’Hara asks you to identify counsel sitting be- 
side you. 

Mr. Gwynne. Earl Kintner, General Counsel for the Commission. 

Mr. Moutper. Very well, proceed. 

Mr. Gwynne. Mr. Chairman and gentlemen, I appear here in re- 
sponse to the request of your chairman to present a general statement 
covering the matters specified in two resolutions adopted by this sub- 
committee on January 13. 

The first resolution which you have asked me to discuss is aimed at 
disclosing— 
whether or not there has been variation from the intent of the Congress in 
enacting the respective statutes administered. 

Permit me to say simply, in response to this resolution, on behalf 
of the Federal Trade Commission, that I know of no such variation. 
As I shall later point out more specifically the courts have rather con- 
sistently held our interpretations of the laws we administer to be in 
accord with the intent of the Congress. 

The second resolution lists 10 specific subjects of inquiry. As to 
these I shall attempt to present somewhat more detailed replies. 


(1) The functions of the Federal Trade Commission 


The Federal Trade Commission exercises responsibilities under the 
Federal Trade Commission Act of 1914 (15 U.S. C. 41), as amended 
by the Wheeler-Lea Act of 1938 and the Oleomargarine Act of 1950; 
the Clayton Act of 1914 (15 U.S. C. 12), as amended by the Robinson- 
Patman Act of 1936 and the Antimerger Act of 1950; the Webb- 
Pomerene Export Trade Act of 1918 (15 U.S. C. 61), the Wool Prod- 
ucts Labeling Act of 1939 (15 U.S. C. 68), Public Law 15 of 1945 re- 
lating to the regulation of the business of insurance (15 U.S.C. 1011), 
the Lanham Trade Mark Act of 1946 (15 U. S. C. 1051), the Fur 
Products Labeling Act of 1951 (15 U. S. C. 69), and the Flammable 
Fabrics Act of 1953 (15 U.S. C.1191). 

The Commission has extensive advisory and regulatory functions. 
The advisory functions are exercised through reports to the Congress 
and to the President and by recommendations for legislation, usually 
after general investigations and economic studies. The regulatory 
functions are exercised in two ways, informally through procedures 
designed to encourage voluntary compliance with the law and for- 
mally by adversary proceedings initiated by complaint and culmi- 
nating, in appropriate instances, in orders to cease and desist. The 
Commission’s duties and responsibilities are stated in the laws which 
it administers, and in general they are as follows: 

(a) To prevent the use of unfair methods of competition, and unfair 
or deceptive acts or practices in interstate commerce, such as acts or 
practices which are unfair or oppressive or tend to monopoly; com- 
binations which unreasonably restrain competition; and representa- 
tions, express or implied, which have the capacity of misleading or 
deceiving members of the public with respect to commodities being 
offered for sale, all as prohibited by section 5 of the Federal Trade 
Commission Act : 
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(o) To prevent the dissemination of false advertisements of foods, 
drugs, cosmetics, and devices, as provided in sections 12 through 15 
of the Federal Trade Commission Act ; 

(c) To prevent discriminations in’ price, services, or facilities in- 
cluding quantity discounts which are unjustly discriminatory or pro- 
motive of monopoly, by the establishment, when necessary, of quantity 
limits; payment or receipt of brokerage, commissions, or discounts in 
lieu thereof; the use of tying or exc lusive dealing leases, sales, or con- 
tracts; the acquisition by one corporation of stock or assets of : another, 
and continuance of interlocking directorates among corporations, all 
under the circumstance es of which these practices are prohibited, re- 
spectively, by sections 2, 3, 7, and 8 of the Clayton Act as amended ; 

(d) To prevent the misbranding of wool or wool products through 
failure to comply with the provisions of the Wool Products Labeling 
Act of 1939; 

(e) To prevent misbranding, false advertising, or false invoicing of 
furs or fur products through failure to comply with the Fur Products 
Labeling Act of 1935 

(f) To prevent the introduction or movement in interstate commerce 
of articles of wearing apparel and fabrics which are so highly flamma- 
ble as to be dangerous when worn by individuals, in violation of the 
Flammable Fabrics Act; 

(g) To prevent unfair methods of competition and unfair or decep- 
tive acts or practices in the business of insurance to the extent that such 
business is not regulated by State law, under the Federal Trade Com- 
mission Act and Public Law 15 of 1945 relating to the regulation of the 
business of insurance; 

(i) To administer the provisions of the Export Trade Act, pro- 
viding for the registration and operation of associations of American 
exporters engaging solely in export trade; 

(i) To pr ‘oceed for the cancellation of registration of trademarks 
which have been illegally registered or which have been used for pur- 
poses contrary to the intent of the Trade Mark Act of 1946; 

(j) To investigate the organization, business, conduct, practices, 
or management of corporations and to make public reports thereon as 
the Commission deems expedient in the public interest ; to investigate, 
at the direction of the President or the Congress, and report upon al- 
leged violations of the antitrust laws by corporations; to make various 
other investigations and reports, including recommendations to the 
Congress for legislation, and reports to the Attorney General, to the ex- 
tent and in the manner provided in section 6 of the Federal Trade Com- 
mission Act. 


(2) Possible inadequacies 


The inadequacies in the statutes presently administered by the Fed- 
eral Trade Commission may best be pointed out by description of the 
legislative program already presented to the Congress by the Commis- 
sion. This legislative program includes three major items at the 
pr er time. 

Amendment of the Clayton Act to require advance notice of sig- 
nific ant business mergers and to authorize the Federal Trade Commis- 
sion to institute injunctive action in the Federal district courts to pre- 
vent certain mergers or to preserve the status quo pending administra- 
tive determination of the legality of the merger. 








96 REGULATORY COMMISSIONS AND AGENCIES 


2. Amendment of the Clayton Act to provide for finality of cease- 
and-desist orders issued thereunder by the Federal Trade Commission 
unless appealed to the courts. This piece of legislation has been 
urged by the Commission for more than 20 years. It would put teeth 
into Clayton Act orders. At the present time the Commission must 
cate three successive violations of the Clayton Act before the violator 

comes subject to actual penalty. 

3. Amendment of the Federal Trade Commission and Packers and 
Stockyards Acts to clarify the jurisdiction of the Federal Trade Com- 
mission. This legislation is urgently needed. Because of existing 
statutory provisions, the Federal Trade Commission now lacks juris- 
diction over much of the business of many of the Nation’s major chain 
grocery systems. We are hopeful that the Congress will take action 
early in this session to remedy this situation. 

In listing the above, I do not intend to imply that we are completely 
satisfied with all other provisions of law which are now in effect and 
with all of our procedures under such laws. From time to time situa- 
tions develop which indicate the need for legislation and we refer these 
to our General Counsel for opinion. Sev eral of these are now under 
consideration, but no proposals other than the above have been ap- 
proved by the Commission or formulated into specific legislative pro- 
posals. 

From the procedural standpoint, we do not feel that we can ever 
afford to rest. We are continually searching for new methods of 
speeding up or streamlining or making our enforcement policies more 
widely effective. I might add that such efforts have been particularly 
emphasized in recent years. 

Possibly the greatest enemy of administrative law is the problem of 
delay. Weat the Commission are proud of the fact that over the span 
of the last few years we have succeeded in cutting the average time for 
handling cases approximately in half. 


(3) Attempts to ameliorate the possible inadequacies by agency rules 

The situations giving rise to our legislative program are not suscep- 
tible of solution by agency rules. They are matters which clearly re- 
quire legislation. 

In other areas the Commission has attempted in many ways to 
increase its effectiveness. This is true particularly with respect to the 
encouragement of voluntary compliance with the laws administered by 
the Commission. As you ‘know, a new Bureau of Consultation was 
established within the Commission in 1954, with the specific mission of 
encouraging and coordinating voluntary efforts by businessmen all 
over the country to comply ‘with our laws. A special Division of 
Small Business established within that Bureau has been very success- 
ful. Another secton within that Bureau handles stipulations. Stipu- 
lations are voluntary agreements to obey the law. In order to avoid 
the expense and time involved in formal legal proceedings, it is the 
policy of the Commission to afford the parties in cases of lesser signifi- 

cance to enter into such voluntary agreements when it appears to the 
Commission that such procedure fuly’ safeguards the public interest. 
This procedure is not available in cases involving antimonopoly 
charges or those involving false adv evtloing of food, drugs, devices or 
cosmetics which are inherently dangerous, or the sale of fabrics and 
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wearing apparel which are so highly flammable as to be dangerous. 
The importance of the stipulation procedure is seen in the fact that 
since the creation of the Commission there have been approximately 
9,000 stipulations, as compared with approximately 6,800 orders to 
cease and desist. 

The reference to “agency rules” in this subject heading indicates 
that your subcommittee may be interested also in the Commission’s 
trade practice rule procedure. Trade practice rules are in the nature 
of advisory opinions for the guidance of businessmen. They are not 
specifically provided for by statute. They are a means developed by 
the Commission of eliminating and preventing on a voluntary and 
industry wide basis those trade practices which constitute violations of 
laws administered by the Commission. 


(4) Status of the agency with respect to the executive branch 

The Federal Trade Commission is not a part of the executive branch. 
In Humphrey's Executor v. United States (295 U. S. 602, 630), the 
Supreme Court spoke of the Federal Trade Cotmission as being 
“wholly disconnected from the executive department” and of the crea- 
tion of the Commission by the Congress “as a means of carrying into 
operation legislative and judicial powers, and as an agency of the 
legislative and judicial departments.” 

There are certain other statements in this Supreme Court opinion 
which may be of interest. The Supreme Court in that case stated: 

The debates in both Houses demonstrate the prevailing view was that the 
Commission was not to be “subject to any body in the Government but * * * only 
to the people of the United States”; free from “political domination or control” 
or the “probability or possibility of such a thing” ; 

And somewhat later the court described the Commission as— 


a body which shall be independent of executive authority, except in its selection. 
and free to exercise its judgment without the leave or hindrance of any other 
official or any department of the Government. * * * 

However, in some areas the President has certain types of authority 
which we must and do respect. For example, in personnel matters 
the Commission is subject to the Classification Act of 1949 and the 
Veterans Preference Act of 1944. Thus, Executive orders addressed 
to the Civil Service Commission and applicable to the classified civil 
service are binding upon the Federal Trade Commission Act which 
requires the Federal Trade Commission to conduct investigations 

“upon the direction of the President or either House of Congress.” 
Several other statutes of similar nature are covered in the Commission’s 
detailed report to this SEO n 

There are three specific areas in which the Commission works with 
the Bureau of the Budget. These are financial matters, special reports, 
and legislation. 

As to financial matters, I am sure there is no need for me to explain 
the existence or the workings of budgetary controls, since they are 
the same for all of the agencies which will p: articipate in these hearings. 

The second area involves the Commission’s power under section 6 
of the Federal Trade Commission Act to seek annual or special reports. 
By reason of section 5 of the Federal Reports Act, where the Com- 
mission desires to sponsor the collection of information upon identical 
terms from 10 or more persons, the Commission must obtain a clear- 
ance from the Director of the Bureau of the Budget. 
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The third area is legislative clearance. Our legislative proposals 
and comments upon legislative proposals of others are submitted to 
the Bureau of the Budget pursuant to the terms of Budget Circular 
A-19, wherever possible. Such a procedure does not deprive the 
Commission of its independent judgment with respect to legislative 
matters. 

(5) Status with respect to legislative branch 

The status of the Federal Trade Commission with respect to the 
legislative branch is a subject which is difficult to delineate. Certainly 
insofar as our existence and our continuation is concerned we are com- 
pletely dependent upon the Congress. 

Our functions are prescribed by the Congress. Our effectiveness 
rests squarely upon the appropriations for our operations made by 
the Congress. It is our policy to cooperate fully with the Congress. 
We conduct industrywide investigations at the request of Congress. 
We make rules and regulations for the implementation of certain 
statutes when so authorized by the Congress. 

Thus the Commission has issued rules in connection with its admin- 
istration and enforcement of the Wool, Fur, and Flammable Fabrics 
Acts. These acts authorized and directed the Commission to make 
such rules and regulations as might be necessary for their administra- 
tion and enforcement. These rules and regulations, having the bind- 
ing force of law, were promulgated only after industry members and 
other interested parties were afforded opportunity to contribute their 
views and suggestions and were clearly within the congressional grant 
of power. ‘The Commission has never asserted its jurisdiction beyond 
limits well defined in the statutes committed to its responsibility. 


(6) States with respect to judicial branch 

The status of the Commission with respect to the judicial branch is 
prescribed by statute. It is necessary here for me to point out only 
that all cease-and-desist and divestiture orders of the Federal Trade 
Commission are subject to judicial review. Careful consideration 
and correct interpretation of the laws administered by the Commis- 
sion are attested to by the fact that in the last 5 years 113 Commission 
cease-and-desist orders have been taken to the courts by respondents 
who sought to have the orders set aside. In only seven of these cases 
has the litigation ended with the order set aside. Two others are 
pending before the Supreme Court. 

General Counsel advised me that this is a correct statement as of 
yesterday. 
(7) General discussion of agency functions 

The Federal Trade Commission has no authority to grant licenses 
or permits, to make rates or to grant subsidies. We have the au- 
thority to issue cease-and-desist orders or orders of divestiture. 

The cease-and-desist order is in the nature of an injunction. Where 
such orders have been issued pursuant to the terms of the Federal 
Trade Commission Act, and become final pursuant to the statute, they 
are backed up by substantial sanctions. The violator of such a final 
order becomes subject to a civil penalty of up to $5,000 for each viola- 
tion. As I have pointed out above, an important part of the Com- 
mission’s present legislative program is the adoption of similar legis- 
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lation to provide for similar treatment of orders issued under the 
Clayton Act. 


(8) Functions of Commission in quasi-legislative matters 


Two quasi-legislative matters are the conduct of investigations for 
Congress and the making of rules and regulations for the administra- 
tion of the Wool, Fur, and Flammable Fabrics Acts. In the making 
of the industry wide investigations at the request of Congress the Com- 
mission functions as an impartial factfinder. These “investigations 
involve both economic and legal problems. Frequently as a result 
of such investigations the Commission has issued complaints charging 
violations of laws administered by it. 

Such industrywide investigations have also resulted in significant 
legislative enactments. The Packets and Stockyards Act of 1921 fol- 
lowed the Commission’s investigation of the meatpacking industry ; 
the Commission’s public-utility ‘investig: utions of the 1920’s and early 
thirties preceded the enactment of such statutes as the Public Utility 
Holding Company Act, the Federal Power Commission Act, the Secu- 
rities Act, and the Securities and Exchange Commission Act; the 
Commission’s chainstore investigation in 1936 preceded the enactment 
of the Robinson-Patman Act; the antimer ger amendment of the Clay- 
ton Act in 1950 followed a general study of mergers by the Commis- 
sion in the late 1940's 
(9) Function in quasi-judicial matters 

The Commission conducts adjudicative proceedings by virtue of 
any one or more of the following: Sections 5 and 12 of the Federal 
Trade Commission Act (15 4 : 'C. 45 and 52 2), sections 2, 3, 7, 8, and 
11 of the Clayton Act (15 U.S. C. 13, 14, 18, 19, and 21), section 4 (a) 
of the Oleomargarine Act (15 U. 8. C.'55 (a) @) ), sections 3, 5, 6, 
and 10 of the Wool Products Labeling Act (15 U.S. C. 68a, 68d, and 
68g), sections 3, 6, 8, and 10 of the Fur Products Labeling Act (15 
U.S. C. 69a, 69d, 69f, and 69h), sections 3, 5, and 8 of the Flammable 
Fabrics Act (15 U.S. C. 1192, 1194, and 1197). 

In the conduct of such proceedings the Commission is governed by 
the provisions of the Administrative Procedure Act and our rules of 
practice which are consistent with the Administrative Procedure Act. 
(10) Changes in areas regulated 

The most reliable figures which we have been able to obtain indicate 
that at the time of the creation of the Federal Trade Commission in 
1914 there were somewhat over 2 million businesses subject to its juris- 
diction. On the basis of the latest figures available, I would judge 
that as of 1958 there are approximately 4 million businesses subject. to 
our jurisdiction. ‘Thus, the number of businesses regulated has dou- 
bled during the lifetime of the Commission. 

While the number of businesses subject to the Commission was dou- 
bling there was a much more spectacular increase in the total volume 
of business regulated. In 1914 the national gross volume of business 
was less than “$40 billion. By 1957 this volume had increased more 
than tenfold to $433.9 billion. 

In the last several years, the Commission has substantially acceler- 
ated its enforcement in the antimonopoly field. In fiscal years 1951- 
54, the Commission issued an average of approximately 29 complaints 
and 24 cease-and-desist orders in this field per year. 
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In fiscal years 1954-56 antimonopoly complaints per year averaged 
approximately 44 and orders to cease and desist approximately 33. 
Figures for the complete current fiscal year are, of course, not avail- 
able, but the trend has been further accelerated. For instance, for 
calendar year 1957 the Commission issued a total of 69 antimonopoly 
complaints. 

As you know, one of the many important missions which we per- 
form is the prevention of the dissemination of deceptive advertise- 
ments. The growth of the volume of advertising and consequently 
of our responsibilities in this area is almost incalculable. The total 
volume of advertising in 1914 was $1,302 million. In 1956 the total 
amount spent for advertising was 5 $9 ,800 million, and while we do not 
know the exact figures for. 1957, Printers Ink magazine forecasts 
that the total would be approximately $10,200 million. 

Mr. O’Hara. Right at that point, Mr. Gwynne, that applies only 
to newsprint advertising, it does not apply to television and radio 
advertising. 

Mr. Gwynne. I understand that is the best estimate available as to 
alladvertising. Isn’t that correct? 

Mr. Krinrner. Yes, sir. 

Mr. Gwynne. Yes, sir. 

In 1915 the Federal Trade Commission opened up for business with 
a staff of 143. By 1918 the Commission had 689 personnel. We 
now have 750, 61 more than we had 40 years ago. 

The Commission is proud of its record ‘of service now covering 
almost half a century. We intend to continue to do our best to en- 
force the laws we administer, fairly and justly and in accord with 
the intent of the Congress which is responsible for the existence of 
such laws and of the Commission. If this subcommittee has any sug- 
gestions to offer for the betterment of the Commission, we shall be 
pleased to receive them. 

We are pleased to have the opportunity to be here with you. 

Mr. Moutper. We thank you for your clear and informative state- 
ment. 

Mr. Gwynne. Thank you. 

Mr. Moutper. Does counsel wish to ask any questions ? 

Mr. Scuwartz. I was extremely inte rested, Judge Gwynne, in your 
quotation of the key passage from the f:mous Humphrey decision 
of the Supreme Court in 1935 under which your agency is to be— 
independent of executive authority except in its selection, and free to exercise 
its judgment without the leave or hindrance of auy other official or any depart- 
ment of the Government. 

Are the controls which you so succinctly stated exercised by the 
Bureau of the Budget over your agency with regard to financial 
matters, legislative clearance, investigations, and the like, are those 
controls consistent with the Supreme Court conception of your Com- 
mission as an independent agency ? 

Mr. Gwynne. I think so. I think they are. We have contacts with 
the Bureau of the Budget in those respects and it is due in part, of 
course, to laws passed by the Congress. 

I might say in our contacts in those regards we have had little dis- 
cussions with them on several occasions, but we have never had any 
occasion to complain about their actions in that regard. 
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We substantially have our own way, if that answers it. 

Mr. Scuwartz. Can we briefly go through the three categories you 
discussed ? 

Mr. Gwynne. Yes. 

Mr. Scuwartz. First, their control over financial matters. As you 
have stated, you must submit to the Bureau of the Budget each year 
your appropriation request prior to the submission of such request to 
the Congress. 

In approving an appropriation request for a given year, 1s 1t the feel- 
ing of your agency that the Bureau does adequately familiarize itself 
with the projected work of the Commission during that year? 

Mr. Gwynne. I feel they do. We attended those meetings. We 
take along the members of the Commission and the members of the 
staff who are there to answer questions. And we have a very thorough 
discussion, and I have always found that they are sympathetic and 
knowledgeable. They do not always give us, as you may imagine, the 
amount of money we ask. We argue with them. And I might say 
there that we have, since I have been Chairman at least, received an in- 
crease in our budget every year. 

Mr. Scuwartz. And you do feel that your appearances over at the 
Bureau on the question of appropriations, they do materially affect the 
amount finally approved by the Bureau—they do give adequate con- 
sideration ? 

Mr. Gwynne. Yes. Yes; I feel so. 

Mr. Scuwartz. Where the Bureau makes cuts in your original ap- 
propriation request, do they attempt to indicate to the Commission 
how such cuts should be apportioned ? 

Mr. Gwynne. No. Not definitely. Sometimes we realize that they 
are giving an increase because of our claim that specific work should 
be gone into more extensively. For example, at one time we requested 
a substantial increase and we gave as our justification that the money 
was needed to enforce the merger and acquisition law. We gave the 
figure. And they finally allowed us the money. Well, I would not 
say it was definitely earmarked. We understood that is what we were 
getting it for; at least, that was what we spent it for. 

Mr. Scuwartz. Are you then saying that the Bureau never—I am 
talking first of all about cuts in appropriations, perhaps in your time, 
they did not cut the appropriations below the amount that you asked 
for—are you saying that they never indicated how the cuts, whenever 
cuts are made, are to be apportioned ¢ 

Mr. Gwynne. I would not want to give the impression that we 
have always gotten every cent we asked for. What I meant to say 
was that it is my recollection that we have each year received more 
money since I have been Chairman than we had the preceding year. 
Am I not correct in that ? 

Mr. Kintner. Yes. 

Mr. Scuwarrz. But they do, certainly, cut below your asking price. 

Mr. Gwynne. Oh, yes. 

Mr. Scuwartz. What I am asking is, Do they indicate how the cuts 
are to be made or do they give you an overall percentage cut ? 

Mr. Gwynne. No; the whole thing is extremely indefinite. They 
say a certain amount would be recommended by the Budget. It is 
true that from some of their statements we know that they are in- 
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fluenced to make an increase because we insisted on a certain increase 
in a certain phase of the work, like the merger work. We asked for 
more, as a matter of fact, than they gave us, but we were satisfied 
with what we got. 

Mr. Scuwartz. You have not, Judge Gwynne, answered the exact 
question. Does the Bureau in cutting below your “asking price”— 
does the Bureau apportion the cut, do they tell you how the money 
is to be spent? 

Mr. Gwynne. No. I would say they do not. 

Mr. Scuwarrtz. Is it your understanding that—— 

Mr. Gwynne. What is that? 

Mr. Scuwarrz. Is it your understanding that this is the uniform 
Bureau practice over the past few years? 

Mr. Gwynne. You mean with us? 

Mr. Scuwarrz. Yes. 

Mr. Gwynne. Yes. We are free to allocate the money as we need 
it. And we allocate it and we sometimes change allocations during 
the year. 

Mr. Scuwartz. Do they indicate cuts to you—how do they indi- 
cate them, purely orally or do you get written instructions ? 

Mr. Gwynne. Well, they usually send, so far as this is concerned, 
a statement that they are recommending a certain amount. However, 
we know sometimes from our talk with them that they have been im- 
pressed with our request for money for a certain purpose, and that 
they have been influenced in their increasing of our budget by giv- 
ing us something for that purpose. However, we are free to make 
the proper allocation and we do. 

Mr. Scuwartz. You say then that the Bureau does not say that you 
should not spend money for a specific purpose, rather than another ? 

Mr. Gwynne. I have had no such indication. 1 would like to ask 
General Counsel if I am entirely correct on that. 

Mr. Secrest. The Bureau of the Budget sends their budget to Con- 
gress and we are in it and after the budget passes and we get our 
appropriation, there isn’t anything that stops us from taking every 
dollar we have, and spending it on wool—taking every dollar and 
spending it on fur. 

The Budget Bureau could not stop us. But we do have, I think, a 
more controlling factor, that is the House Appropriations Subcom- 
mittee, which has always been more than fair to us. When we tell 
them we are going to spend a million dollars on mergers, and they 
appropriate the million dollars, I would not want, as we do every 
year go before Congress and say that we spent the million dollars on 
something else. 

As near as we can, we follow the congressional appropriations. 

Over in the Senate, for instance last year Senator Magnuson’s sub- 
committee put in 50,000 extra dollars for the enforcement of our 
Wool Act—the Fur Act. And we, certainly, would not go back up 
next year in front of his subcommittee and say we didn’t use it for 
that. 

So we are bound, not by the budget, in what we do with our money 
after we get it, but are bound by the promises we make to the Con- 
gress, and we try to follow it out as nearly as we can. 
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Mr. O’Hara. Regardless of what the Budget may recommend, the 
Appropriations Subcommittee and the Appropriations Committee 
and the Congress, really determines what you shall have, does it not? 

Mr. Secrest. They have increased many times over what we have 
asked. For instance, the 50,000 for a particular purpose that the 
Senate wanted accomplished. 

Mr. Gwynne. I think Mr. Secrest has made an excellent answer to 
the question you were asking me, covering that situation. 

Mr. Harrts. I would like to raise a question to carry it through if 
you will permit, and following still on Dr. Schwartz’s question, and 
your answer here. Is it not a fact that you make up that Budget and 
present it to the Bureau of the Budget and in that budget you esti- 
mate your needs to be so much for this and that and the other? 

Mr. Gwynne. Correct. 

Mr. Harris. And then when you make that presentation, does 
not the Bureau of the Budget consider each of those items? 

Mr. Gwynne. Indeed, they do. 

Mr. Harris. And comes to a total amount and that is the amount 
that is presented to the Congress ? 

Mr. Caren. Right. 

Mr. Harris. The Bureau of the Budget then has approved those 
items that you have presented item by item, either reducing or increas- 
ing, and the fact they are always reducing, I suppose from what you 
say, isn’t that a controlling factor when you come to the Appro- 
priations Committee and ask for your appropriation ? 

Mr. Gwynne. They do not reduce or increase item by item. 

Mr. Harris. I know, but I am talking about the total. 

Mr. Gwynne. They state a flat figure. In each instance, I do not 
know of anything which would prevent us when we come before the 
committees of Congress from saying we should have more money. 

Personally, I have felt quite satisfied with the allowance the Budget 
gave us. 

Mr. Harris. I appreciate that and I am glad you have had that 
experience over the past that we are talking about. And I am glad 
counsel raised this very important and fundamental question, if you 
are really an independent agency, can you be, if you have somebody 
else that is going to control what you are going to come to the Congress 
and ask for? 

Mr. Gwynne. I think it seems to me, Mr. Harris, we are an inde- 
pendent agency, just as every individual is independent. We are part 
of the United States. We are not entirely so. We are tied up with 
the economic future of the country. And it would be unconscionable 
I think to urge or insist upon more for our work, although we are 
very impressed with the importance and necessity of it. It would be 
an unpatriotic thing, in my judgment, not to listen to people who 
have the overall picture, such as the Budget has and such as the Con- 
gress has. 

Mr. Harrts. Of course, that is the thought here. We have a Gov- 
ernment of the United States and we have a budget and we have so 
many revenues taken in from everyone. 

Mr. Gwynne. Right. 

Mr. Moss. I would like to pursue that further. I cannot disagree 
with the desirability of listening to an agency having an overall pic- 
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ture, but I am very much interested in whether the listening does not 
mean controlof. I think it isa very fundamental question. 

After a budget has been approved by the Bureau of the Budget, and 
the Congress has appropriated the funds, are the funds immediately 
available to the agency, or is there the same control exercised by the 
Bureau of the Budget, as in the executive departments where the 
release of the funds for expenditure is still subject to control by the 
Bureau and it can withhold or instruct that programs be reduced? 

Mr. Gwynne. I have never heard of any such thing in our agency. 
The fiscal year begins July 1. Money becomes available. Before 
that time the Commission meets and after conferring with the staff 
we allocate the money. We are going to spend so much on investiga- 
tions and so on. 

But I have never heard of any attempt to control when it was turned 
over to us. 

Mr. Moss. Well now, maybe I used some unfortunate terms. But 
does the Bureau assert the right to clear before you spend? 

Mr. Secrest. Never in our agency, never. 

Mr. Moss. Never in your agency ? 

Mr. Secrest. Never since I have been there and that is 3 years or 
better. 

Mr. Kintner. Not tomy knowledge. 

Mr. Secrest. I know since I have been there, there has been no effort 
to do that. I think they have no legal right to make it once Congress 
appropriates us the money. I see no reason that the budget could say 
that we should cut back like they can to the executive—they can give 
an order to the executive department proper. 

Mr. Moss. You feel your funds are your funds and you can expend 
them in accordance with the requests you made of the Congress? 

Mr. Secrest. Absolutely. 

Mr. Moss. You would not be bound by any bureau action ? 

Mr. Secrest. In no way, shape, or form. 

Mr. Gwynne. We keep track of it. Mr. Glendening, our finance 
man, gives us a quarterly report showing whether we are over or under 
for the quarter, because we have to keep within the budget. We put 
that restriction on ourselves, of course. We have to keep within the 
amount Congress appropriates. 

Mr. Moss. On your legislative recommendations, are those submitted 
to the Bureau of the Budget ? 

Mr. Gwynn. Well, yes, the ones we make have been submitted to 
the Bureau of the Budget. 

Mr. Moss. Have you encountered any instances where the Bureau 
disagreed with the recommendations and did not transmit them ? 

Mr. Gwynn. I do not know of any instances where they undertook 
to interfere with the transmittal of them but, for the most part, they 
have been in agreement with us. As a matter of fact, the ones that 
I mentioned and the important ones well, with the exception of the 
Packers and Stockyards Act, they have asked us to submit at all times 
any recommendations to include in their economic report that we 
might have. 

The only one I know of there may be some disagreement bet ween 
Budget and us is in Packers and Stockyards Act. Isn’t that right? 
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Mr. Kintner. That is not entirely clear in the Packers and Stock- 
yards instance. Our relationship with the Bureau of the Budget gen- 
erally on legislative matters has been one of their advising us of the 
position of other agencies who have an interest in the particular type 
of legislation, and thus we gain the knowledge of views throughout 
the Government. 

But in the final analysis it is the Commission which makes up its 
mind concerning what it shall say to the Congress. And while we 
may find the Bureau of the Budget disagreeing with our viewpoint, 
they make no effort whatsoever to prevent us submitting it to the 
Congress and we do so. 

In many instances, where a committee of the Congress is soliciting 
the views of the Federal Trade Commission there is not time to submit 
those views to the Bureau of the Budget. And in those instances we 
do not hesitate to submit our views and merely give the Bureau of 
the Budget an information copy, stating to the committee that this 
matter has not been submited to the Bureau of the Budget. 

Mr. Moss. You feel that you have clear rights then to submit your 
views to the Congress ? 

Mr. Kintner. Absolutely. And it has so worked in practice in my 
experience since 1953 as the Commission’s General Counsel. 

Mr. Secrest. I think the need for the requirement of the Budget 
Director was intended more to apply to the executive branches of the 
Government, because you can remember, as I can, back to certain times 
when one Cabinet officer would come up here and testify for a bill and 
the next day another one would issue a statement against it. And I 
think it was a move on the part of the executive branch of the Govern- 
ment back several years ago to try to get everyone following the admin- 
istration’s policy with respect to that particular thing. But, so far 
as we are concerned, we get many bills, dozens of them every year, 
that are introduced affecting us. A committee will send them down 
to us, and we say exactly what we think about it. It clears through 
the Budget Bureau, but not a word is changed. They could not 
change it. They have no authority to touch it one way or the other. 
And we send it up to the Congress. 

Mr. Moutper. In connection with the question raised by our chair- 
man, Mr. Harris, I notice in your statement you state during the 
past 40 years your personnel has increased to the extent of only 61 
since more than 40 years ago. 

Has the Federal Trade Commission been restrained by Budget in 
asking for additional personnel which might be needed more efficiently 
to perform its functions? 

Mr. Gwynne. Well, I cannot say what went on prior to my con- 
nection with the Commission. We have, as I have pointed out, had 
more money in recent years, and we have found it a reasonable addi- 
tion. Increasing our staff is a rather difficult problem because they 
are largely professional. When we got the extra money for the 
mergers we went out to the colleges and places where good, young 
lawyers are available, And, incidentally, that is where we have to go, 
because we cannot pay the money that older, experienced lawyers are 
getting. But it takes a little time, and you have to build that up more 
slowly. We have built it up, as you will notice. 

Mr. Moutper. Does counsel have additional questions? 
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Mr. Scuwartz. Yes; I was interested in the fact that you told 
Congressman Moss that you spend the money, once appropriated, as 
you feel it ought to be spent and that the Bureau of the Budget has 
never attempted to interfere or direct the manner in which you have 
spent the funds. 

Are you aware, Judge Gwynne, that in 1953 the Director of the Bu- 
reau of the Budget did actually tell your agency just how a cut was to 
be apportioned? He indicated very clearly that the cut was to be appor- 
tioned by eliminating certain important aspects of your agency’s 
activities, such as complete elimination of the so-called consumer- 
dollar project, and the elimination of any possible increase of activity 
in the Division of Economic Report, as well as other stated ways in 
which it might be done. 

Mr. Gwynne. When was that! 

Mr. Scuwartz. This was in 1953. 

Mr. Secrest. I can clarify that. 

Mr. Scuwartz. May I continue and complete the picture. Are 
you, also, aware, sir, that the Bureau did this only by oral direction 
and that the Director, Mr. Dodge, refused to put these instructions in 
writing despite the spec ific request of the then Chairman of the Com- 
mission 

Mr. Dodge stated that the information with regard to the apportion- 
ment was conveyed in the manner done, “which is the usual procedure” 
in your agency. 

Mr. Gwynne. Frankly, I do not know anything about that. I 
came to the Commission on September 26, 1953. Was that before or 
after that? 

Mr. Scuwartz. Thisis just before. This isin March 1953. 

Mr. Gwynne. Well, I did not know that happened. All I can say 
is that we have had no such request since I have been on the Commis- 
sion, to my knowledge. 

Mr. Scuwartz. Can you state unequivocally, sir, that the Bureau 
of the Budget never gives you oral instructions with regard to how 
your funds are to be spent, instructions which are not submitted in 
writing / 

Mr. Gwynne. They have never given me any instructions of any 
kind. 

Mr. Scuwartz. I do not mean you personally—I mean your office 
liaison with the Bureau. 

Mr. Gwynne. No. I would be glad to have you question any of 
the persons in the Commission. I know of no such attempt ever being 
made to tell us how to spend our money. 

Mr. Secrest. The Commission alone could transfer funds. There 
has never been any such request come before us. 

As to those other two things, increasing the money for the financial 
reporting system and using money for consumers’ survey, we were told 
not to do that by a congressional committee. So the Budget might 
have been following up only what the congressional committees di- 
rected us to do, as a matter of form. But we are not bound by any- 
thing that the Bureau of the Budget says about a dollar of our money. 

Mr. Scuwarrz. Is it not true that the congressional committee of 
Congress gave you these instructions after the Bureau of the B sudget 
had done so? 
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Mr. Secrest. So far as I know they have been against the financial 
reporting system increase for many years and the Bureau has been 
for it. They wanted to include mining and for 2 years they gave it 
to us. 

Mr. Kintner. As I recall the Appropriations Committee of the 
House inserted in our appropriation along about that year a directive 
that we would not spend money for the consumer-dollar survey. I 
am not familiar with the correspondence that you mention. But I 
do recall some congressional injunction along that line. 

Mr. Scuwartz. But you are clear then that if such a thing was to 
be done by. the Bureau of the Budget, it would be completely without 
legal foundation and would not bind you gentlemen at all ? 

Mr. Kintner. It would be suggestive, and not binding on the Com- 
mission. 

Mr. Scuwartz. In the one case where it did occur, apparently the 
suggestion was followed to the letter. 

Mr. Kintner. It was followed by the Congress, I believe. And, as I 
recall, Congress wrote into our appropriation bill the direction that we 
should not spend any money during that particular year for the con- 
sumer dollar survey. 

Mr. Gwynne. I think that has been written in appropriation bills 
since I have been chairman. 

Mr. Krinrner. I believe so. 

Mr. Scuwarrz. May I continue? That is true with regard to the 
consumer dollar project. But that was not the only instruction the 
Bureau gave you. The Bureau, for example, directed you to divert 
funds from portions of the enforcement of the Fur Act from other 
segments of the antideceptive program—the Bureau directed you to 
make an additional reduction of approximately $100,000 from the 
investigation and litigation aspect of the antideceptive practices 
program. 

Mr. Gwynne. There isn’t a single member of the Commission that 
was on the Commission as of the date you are reading from there. I can 
only say that with respect to how we feel and how we have operated 
that we have control of our own money, once Congress gives it to us. 

Mr. Scuwarrz. Then I would like the record clearly to show then 
that this is not the present practice, but what the then Director of the 
Bureau referred to as the “usual procedure” changed abruptly a few 
months later after you gentlemen took over. 

Mr. Secrest. So far as I know, it never was. It certainly is no usual 
procedure now. 

Mr. Gwynne. Except, of course, we want to make it clear that we 
recognize the limitation on our appropriation about consumer dollars. 
It was put on by Congress and is a valid limitation. We certainly ob- 
serve that. 

Mr. Scuwarrz. Does the Bureau of the Budget, to your knowledge, 
now give you oral instructions in addition to any written instructions 
they may have with regard to appropriations ? 

Mr. Gwynne. We have never had any oral instructions from them. 
We have had discussions with them in regard to the matter that Mr. 
Secrest has mentioned; that is, the financial reporting system, where 
their notion was to make more money available. Congress, however, 
didn’t appropriate the money. 

32090—58—pt. 1——-8 
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Mr. Scuwartz. So that whatever the situation may have been a few 
years ago you now spend your money as you see fit without control of 
the Bureau ? 

Mr. Gwynne. That is correct, except I would like to have clearly 
understood that we do not feel that we are entitled to ignore the advice 
that we get from Congress or anyone else. I mean we talk over with 
Congress about things. We present certain things. 

Mr. Scuwartz. You say from Congress or anyone else ? 

Mr. Gwynne. I do not know of anyone else. I say this, we present 
our budget both to the Budget Bureau and to Congress. We are 
presenting a picture of what money we think we want, what we want 
it for. We try to be honest in that and in our discussions with them 
we try to follow the general outline, naturally, that we have appealed 
to them on. 

Mr. Scuwartz. I believe you answered quite adequately the matter 
of legislative clearance in reply to some questions from the members 
of the subcommittee. 

The third aspect you discussed in your statement where the Bureau 
of the Budget may exercise control, is it possible control over investi- 
gations by you? Has the Federal Reports Act as applied to your 
agency by the Bureau hampered in any way our investigations or 
your investigative function ? 

Mr. Gwynne. I only know of two instances where there was some 
little delay on account of them exercising what they thought was their 
duty. One, particularly, that I participated in personally, the Bu- 
reau of Litigation in the trial of a certain lawsuit had worked out 
some questionnaires and had done it in agreement with the attorney 
for the respondent and they were sent to the Budget for clearance. 
They suggested over there that the question should be made broader 
so that they would be more useful for other things. Of course, our 
objection to that was that we were not interested in that. We were 
trying a lawsuit and when we explained that to them, they accepted 
our version. 

I do not know of any difficulty we have had about that. Do you 
know of anything else? 

Mr. Krintner. No, sir. Where questions have been raised, I under- 
stand that there have been rare instances where the Bureau of the 
Budget experts have been able to help us by making suggestions. 
But in the final analysis if we stand firm and say “This is what we 
insist that we shall do,” they withdraw their objection. That is about 
the size of it. 

Mr. Scuwarrz. Are you familiar with a projected investigation of 
corporate industry patents by you people under section 6 of the Trade 
Commission Act of a few years ago in which you sought to obtain 
answers to questions in writing from 1,000 largest manufacturing 
corporations in the country ? 

Mr. Kintner. I am not personally familiar with that. 

Mr. Scuwartz. I am informed that the Bureau of the Budget de- 
clined to grant clear answers for the proposed special reports and 
questionnaires and actually delayed and prevented for more than a 
year you people from exercising your powers 

Mr. Secrest. What year was that? 





Mr. Scuwartz. Your powers under the act. We do not have the 
exact year. 
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Mr. Secrest. This was before our time. 

Mr. Scuwarrz. It could not have been very far back. The act 
was 1952. 

Mr. Kintner. All I can say is that 

Mr. Scuwarrz. It was 1942, I am sorry. 

Mr. Kintrner. Where there has been objection and we felt they 
were wrong we have gone to the mat with them and insisted that we 
do it our way. And upon insistence they have acceded. 

Mr. Scuwarrz. Let me ask this, what if they do not accede, do 
you have the authority to go ahead? This is a question we discussed 
yesterday, and, also, briefly this morning. 

Mr. Gwynne. Are you asking me? Of course, that whole thing 
gets back to law passed by Congress. 

Mr. Scuwartz. Yes. 

Mr. Gwynne. I was here—as a matter of fact voted for it. The 
objective is good. And the whole thing was done, of course, to limit 
this questionnaire business. It can get out of line. Let us be frank 
about it, it needs some regulation. I haven’t seen anything in my 
experience that led me to believe that I voted incorrectly when you 
gentlemen passed that act. 

There will be disputes, naturally. And we have had them on these 
several occasions. But we have been able to resolve them in line 
with what we thought was our duty and in line with what they 
thought was their duty. 

Mr. Scuwartz. Is there not a danger, however,:sir, even bearing 
in mind the potential evils at which the act was aimed—is there not 
a danger in subjecting an independent agency like yours to the con- 
trol of an executive agency in such an important area if controls 
are to be exercised, should they not be done in another way ? 

Mr. Gwynne. I think the answer to that question would be this, 
if that evil is shown to exist, Congress is right here to repeal the 
laws against it. Therefore, I do not feel, there is much danger. 

Mr. Scuwartz. Do you feel that the evil does exist, however ? 

Mr. Gwynne. No. In our experience we have not found the evil 
to exist. On this one occasion when I talked to them personally and 
we explained what we wanted this information for, they had had a 
ee of it, and that ended it. There was no further 
trouble. 

Mr. Scuwartz. Mr. Chairman, I have concluded my question with 
relation to the Bureau of the Budget. I have some other areas. Per- 
haps the members would like to go into this area first. 

Mr. Moutprer. Do you want the Federal Trade Commission back 
this afternoon for further questions? 

Mr. Scuwartz. As the Chair directs. 

Mr. O’Hara. I would like to ask some questions. 

Judge Gwynne, it is a pleasure to have you and members of the 
Commission here, particularly you and Mr. Secrest who are former 
members and colleagues of ours in the Congress and we respected you 
in your work, and it is good to have you here, certainly from my 
viewpoint. And I am sure from the viewpoint of the committee. 

I would like to direct one question which I know over the years 
has been something in the nature of a controversy, and that is your 
trade rulemaking power. Some years ago I can recall that reports 
came to Congress that as to the rulemaking powers of the Federal Trade 
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Commission there was much complaint about it. In the last 4 or 5 
years I will state frankly I have not heard that complaint. 

As I understand you concede that it is something that is not di- 
rectly authorized by law, by congressional act, is that correct ? 

Mr. Gwynne. To this extent, Mr. O’Hara, it is not spelled out in 
the act. Nevertheless, when you read the history of the legislation, 
particularly the statement of President Woodrow Wilson, the real 
purpose of creating the Federal Trade Commission, that is, one of 
the purposes, was that it was a group that might guide business in 
the right channel. The statements made by the President at that 
time and by the members who were interested in the legislation in- 
dicate that very clearly. In other words, it put the stress, I think, 
on cooperation between government and business. 

Mr. O’Hara. It became a practical problem ¢ 

Mr. Gwynne. Yes. 

Mr. O’Hara. And it was a practical solution of the problem? 

Mr. Gwynne. That is right. That being the intent of the law, 
it then becomes a practical question of how may we furnish guidance 
to business who wish to be guided in the most practical way. And 
— practice conference was worked out along that line on that 

asis. 

I think it is a good thing. It has its problems. Incidentally, Mr. 
O’Hara, we have done some additional things along the same line. 
We have gotten out guides. We did it in the cigarette industry. It 
was done by the staff, you might say, although the Commission of 
course, knew about it and okeyed the issuance. We are doing the 
same now with the tire industry. 

Certain guides for the guidance of people in advertising cigarettes 
and tires. It has a tendency to be a rallying point, if I may put it 
that way, for people who really want to comply with the law. And 
for people who do not wish to comply with the law, anyway, we have 
a complaint procedure for them. 

Mr. O’Hara. I was the author in the House of the so-called Fair 
Labeling Act. 

Mr. Gwynne. Very good. 

Mr. O’Hara. And I remember one of the very excellent things 
that was done was the conference that was called of the various mem- 
bers of that industry and they worked out rulemaking processes or 
agreements with the Federal Trade Commission which I think has 
aided materially in the enforcement by your Commission of that 
act. Is that not a fact? 

Mr. Gwynne. I entirely agree with that. We have some excellent 
people who are charged with the enforcement of that act, and I 
think they are getting very good results. 

Mr. O’Hara. I thoroughly agree with you. 

Thank you, Mr. Chairman. 

Mr. Moutper. If there are no further questions, we certainly thank 
you, Mr. Gwynne, for your appearance and for the information you 
have given the committee. 

Mr. Gwynne. It is a pleasure to be here. 

Mr. Movutprr. We will stand in recess until 2 o’clock this after- 


noon. 
(Whereupon at 12:05 p. m., the hearing was recessed, to reconvene 
at 2 p. m., on the same day.) 
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INVESTIGATION OF REGULATORY COMMISSIONS 
AND AGENCIES 


TUESDAY, JANUARY 28, 1958 


House or REPRESENTATIVES, 
SrectaL SuBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to call, at 2:30 p. m., in 
room 1334, New House Office Building, Hon. Morgan M. Moulder 
(chairman of the special subcommittee) presiding. 

Present: Representatives Moulder, Flynt, Moss, Harris, O’Hara, 
Heselton, Bennett, Hale, and Wolverton. 

Also present: Commissioners Frederick Stueck, Vice Chairman, 
William R. Connole, Arthur Kline. 

Mr. Moutper. The committee will be in order. Will Mr. Kuyken- 
dall take the chair, please. You received a list of the questions on the 
subjects to be discussed in the hearing before the committee today, 
didn’t you ? 

Mr. KuyKenpnatu. Yes, I did, Mr. Chairman. 

Mr. Moutper. Do you have a statement prepared ? 

Mr. KuyKenpauu. Yes. I have a statement, and copies are avail- 
able for all members and the press. 

Mr. Moutper. All right. Will you proceed. 

Mr. KuyKenpbatu. All right. 

I think most all members of the committee know my colleagues, but 
if I could point them out—Vice Chairman Stueck at the end of the 
first row and Commissioner Connole and Commissioner Kline. Com- 
missioner Digby, our other member, is out of town today. He will 
return this evening, I believe, but he is not here today. 

We have some staff members present. Mr. Domers is our executive 
director. Willard W. Gatchell, our General Counsel. Mr. Kallina, 
Chief of our Bureau of Rates and Gas Certificates. Mr. Rainwater, 
our chief accountant. And Mr. Adams, the Chief of our Bureau of 
Power. 


STATEMENT BY JEROME K. KUYKENDALL, CHAIRMAN, FEDERAL 
POWER COMMISSION; ACCOMPANIED BY HENRY R. DOMERS, 
EXECUTIVE DIRECTOR; WILLARD W. GATCHELL, GENERAL 
COUNSEL; CARL T. KALLINA, CHIEF, BUREAU OF RATES AND GAS 
CERTIFICATES; RUSSELL C. RAINWATER, CHIEF ACCOUNTANT; 
AND FRANCIS L. ADAMS, CHIEF, BUREAU OF POWER 


Mr. Kuyxenpbatt. The first topic is Powers Given by Enabling 


Statutes. 
111 
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The Federal Power Commission was organized as an independent 
commission in its present form by the act ee June 23, 1930 
(46 Stat. 797). It was originally created in 1920 by the Federal 
Water Power Act (16 U.S C. 791-823 ) providing for the licensing 
by the Commission of hy droelec tric projects on United States Govern- 
ment lands or on streams subject to the jurisdiction of Congress. By 
the Public Utility Act approved August 26, 1935 (16 U.S. C. 791a- 
825r) the original Federal Water Power Act, with certain amend- 
ments, was made part I of the Federal Power Act and parts II and 
III were added vesting the Commission with jurisdiction over the 
transmisison and sale of electric energy in interstate commerce for 
resale, and over public utilities engaged therein. The other juris- 
dictional statute conferring regul: tory authority on Ue Commission 
is the Natural Gas Act approved June 21, 1938 (15 U. S. C. 717-7i7w), 
conferring jurisdiction over the transportation and "ais of natural 
gas in interstate commerce for resale, and natural-gas companies en- 
gaged therein. The Commission also is required to pass upon con- 
tracts for the sale of power from certain Federal projects under the 
Bonneville Act, approved August 20, 1937 (16 U.S. C. 832-8321) 
Fort Peck Act, approved May 18, 1938 (16 U.S. C. 833. 833k) : and 
section 5 of the Flood Control Act of 1944 (16 U.S. C. 825s). 

Under the Flood Control Act of 1938 (33 U. S. C. 701f-1, 701)) 
and subsequent flood control and river and harbor acts, the Commis- 
sion is charged with the responsibility of making recommendations to 
the Secretary of the Army with regard to the installation of penstocks 
for the development of hydroelectric power in any flood control or 
navigation dam to be constructed by the Department of the Army. 
(2) Possible inadequacies of statutes 

The Commission has submitted certain recommendations for amend- 
ments to the Federal Power Act and the Natural Gas Act which are as 
follows: 

1. Natural Gas Act—Amended as to security issue regulation: 
That section 12 of the N: tural Gas Act be amended so as to give the 
Commission jurisdiction with respect to the approval of security issues 
of natural-gas companies. 

(Commissioner Digby did not concur in this recommendation.) 

2. Natural Gas Act—Emergency interconnections: That a new 
subsection be added to section 7 of the Natural Gas Act giving the 
Commission authority in emergencies, meee to that conferred by 
section 202 (c) of the Feder al Power Act, to require natural-gas 
companies to interconnect their facilities with others engaged in the 
sale and distribution of natural gas and to sell or exchange gas with 
such persons, together with authority to prescribe the terms, ar- 
rangements, and conditions for such interconnections and the compen- 
sation payable therefor. 

3. Natural Gas Act—Voluntary interconnections: That a new sub- 
section be added to section 7 of the Natural Gas Act permitting volun- 
tary interconnections of natural-gas facilities and their maintenance 
on a permanent basis for emergency use upon authorization by the 
Commission, and, under such circumstances, conferring a jurisdic- 
tional exemption. Such a provision is now contained in section 202 
(d) of the Federal Power Act. 
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4, Natural Gas Act—Comprehensive investigatory authority: That 
section 14 (a) of the Natural Gas Act be amended so as to give to the 
Commission broad investigatory powers with respect to the gas in- 
dustry similar to those now conferred on it with respect to the elec- 
tric industry by section 311 of the Federal Power Act. 

5. Natural Gas Act—Additional authority as to the importation 
and exportation of natural gas: That sections 1 (b) and (2) of the 
Natural Gas Act be amended so as to include foreign commerce within 
the coverage of the act and define persons engaged in the importation 
and exportation of natural gas as “natural-gas companies” so far as 
their operations in the United States are concerned. 

6. Natural Gas Act—Sales for resale for industrial use only: That 
section 4 (e) of the Natural Gas Act be amended so that the Commis- 
sion will have full authority to suspend rate schedules covering sales 
of natural gas for resale for industrial use only. This would require 
the deletion of the proviso now contained in that section. (Commis- 
sioner Digby did not concur in this recommendation. ) 

Mr. Hate. May I interrupt just a moment? Is that like the so- 
called Staggers amendment ? 

Mr. KuyKenpatL, No, Mr. Hale. I don’t believe that that is what 
you have in mind. I believe Mr. Staggers’ amendment would give 
the Commission rate control over the direct industrial sales made by 
pipelines, which is a different matter than the sales for resale which we 
are talking about here. Under the act the Commission now cannot sus- 
pend a new rate if it is for industrial purposes only and is a sale for 
resale. 

Mr. Hate. This goes a step beyond the Staggers bill. 

Mr. Kuyxenpauu. Well, I wouldn’t say beyond, but they deal with 
two different kinds of sales. His sales deals with the direct sales for 
consumption, and this recommendation 

Mr. Hate. The Staggers amendment relates to industries which 
apply for consumption. 

Mr. KuyKenpDAL. Yes. 

Mr. Hate. This relates to purchase for resale. 

Mr. KuyKenpaLu. Yes. 

Mr. Bennett. By interstate? No. 

Mr. Kuykenpatu. No. Ordinarily it is by utilities, gas utilities. 

Mr. Bennett. This gives a further exemption of the Commission’s 
control. 

Mr. Kuyxenpati. No. This would give the Commission more au- 
thority than it has now. It would give us the right to suspend the 
sales for resale for industrial purposes. We do not now have that 
right. We can fix the rates after hearing but we can’t suspend them 
when they are first filed under section 4 as we can rates for sales for 
resale. 

7. Natural Gas Act—Amendments to section 5 (a) : That section 5 
(a) of the Natural Gas Act be amended to provide express authoriza- 
tion for the Commission (1) to increase rates where necessary to cor- 
rect undue discrimination; and (2) to allocate gas among customers 
of a natural gas company in periods of shortage. 

8. Natural Gas Act—Various amendments to section 7 (c): That 
section 7 (c) of the Natural Gas Act be amended (1) to eliminate 
the mandatory hearing requirement, substituting in lieu thereof a 
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requirement for due notice and opportunity for hearing; (2) to pro- 
vide specifically for control by the Commission of the allocation of 
natural gas when required for national defense or to safeguard the 
available supply in emergency situations; (3) to require by express 
language a certificate when the person merely constructing the facili- 
ties will not become a natural gas company, as, for instance, the certifi- 
cation of interstate facilities for lease or sale to another as operator; 
and (4) to enlarge the Commission’s authority to grant temporary cer- 
tificates of public convenience and necessity in any emergency situa- 
tion where no objection to issuance has been filed after due notice has 
been given. 

9. Natural Gas Act—Abandonment of service: That section 7 (b) 
of the Natural Gas Act be amended (1) to eliminate the mandatory 
requirements for hearing, substituting in lieu thereof a requirement 
for due notice and opportunity for hearing; and (2) to make it clear 
that the section applies to service and to curtailment as well as aban- 
donment of service. 

10. Natural Gas Act—Alienation of gas reserves: That section 7 
(b) of the Natural Gas Act be amended to require Commission ap- 
proval for the transfer by a natural gas pipeline company of natural 
gas reserves where such reserves have constituted part of the bases 
for issuance of certificates of public convenience and necessity. 

11. Natural Gas Act—Amendments to section 7 (f): That section 
7 (f) of the Natural Gas Act be amended (1) to eliminate the service- 
area provision, and (2) to provide for the enlargement of existing 
facilities to serve present customers under such rules and conditions 
as the Commission may prescribe. 

12. Natural Gas Act—Safety regulations: That section 7 of the 
Natural Gas Act be amended so as to authorize the Commission to 
prescribe safety regulations with respect to the operation of inter- 
state natural gas pipelines. 

13. Natural Gas Act—Regulation of independent producers: That 
the pertinent sections of the Natural Gas Act be amended to provide 
for (1) elimination of any requirement for certificates of public con- 
venience and necessity for producers of natural gas; (2) a standard 
for pricing or evaluating natural gas as a commodity which would 
not require use of a rate base or traditional utility ratemaking prin- 
ciples, but which would enable the Commission to weigh the interests 
of the consumer in low prices with the necessity of providing assur- 
ance of future gas supplies; (3) elimination of any mandatory re- 
quirement for determining and considering costs of, or revenue from, 
other products sometimes obtained in conjunction with the produc- 
tion of natural gas including oil and liquid hydrocarbons; (4) the 
same treatment of independent producers and pipeline producers 
with respect to pricing or evaluating natural gas; (5) elimination of 
clauses in independent producers’ contracts of sale to interstate gas 
transmission companies which contain provisions for a change of 
price to the purchaser by reason of (a) changes in the price received 
by the purchaser on resale, or (b) the payment or offer of payment of 
different prices by the purchaser or other purchasers to the seller or 
to other sellers. (Commissioner Connole concurred generally but 
stated that any legislation must permit the Commission to retain its 
right to consider costs and revenue requirements where necessary and 
useful.) 
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Mr. Bennett. Is this the provisions that are in the noncontroversial 
bill sponsored by our chairman / 

Mr. Kuykenpauu. By whom ? 

Mr. Bennerr. Our chairman. 

Mr. KuyKenpatu. Yes. These recommendations are, I believe, the 
same as appeared in our annual report a year ago and they are repeated 
since—there has been no enactment yet. 

Mr. Harris. And Mr. O’Hara. 

Mr. Bennerr. Mr. O’Hara. 

Mr. KuykEeNpALL. 14. Rate changes under Natural Gas Act and 
Federal Power Act: That the rate-changing procedure of section 
4 of the Natural Gas Act and section 205 of the Federal Power Act be 
made available to companies seeking to change a filed contract rate 
where the purchaser has not agreed to the change. 

I assume by this time many of you have heard about the Memphis 
decision and that recommendation would correct the effect of the 
Memphis decision. 

15. Federal Power Act—Commissioners’ tenure of office: That sec- 
tion 1 of the Federal Power Act with respect to terms of office of mem- 
bers of the Commission be amended in order to enable the incumbent 
to hold over after the expiration of his term to prevent a vacancy 
occurring in the office. 

16. Federal Power Act—Exemption of small hydroelectric pro- 
jects: That section 10 (i) of the Federal Power Act be amended so as 
to authorize the Commission to exempt small hydroelectric projects 
from certain of the licensing provisions of the act. This would be 
accomplished by changing the limitation for exemption in the section 
from 100 to 2,000 horsepower. 

17. Federal Power Act—Abandonment of interstate facilities : That 
a new subsection 202 (g) be added to the Federal Power Act requir- 
ing Commission approval of the abandonment or curtailment of inter- 
state electric facilities or service after opportunity for hearing. Such 
amendment would be comparable to the authority given to the Com- 
mission by section 7 (b) of the Natural Gas Act and in conformity with 
the recommendations above (item 9) relating to that section. 

18. Federal Power Act—Headwater benefits: That section 10 (f) 
of the Federal Power Act be amended so as to require not only reim- 
bursement by non-Federal power developers for benefits accruing to 
them from upstream facilities constructed by another but, also, to 
require reimbursement by the United States for improvements con- 
structed by non-Federal interests. (Commissioner Connole stated 
that this recommendation would change matters of congressional 
pay as expressed in the Federal Power ‘Act as it now reads. He said 

e was convinced that the Commission had no right as an agency of 
the Congress to express an opinion on such matters unless it had 

ersuasive facts or reasons at its disposal not available to the Congress. 

fe stated that, since none had been brought to his attention, he felt 
the Commisison had no jurisdiction to make this recommendation.) 

19. Federal Power Act—Compulsory interconnections: That sec- 
tion 202 of the Federal Power Act be amended so as to authorize the 
Commission to compel the interconnection and coordination of electric- 
power facilities of interstate public utilities duly found appropriate or 
necessary in the public interest. 











116 REGULATORY COMMISSIONS AND AGENCIES 


(3) Attempts to ameliorate statutory inadequacies by agency rules 


The Commission has adopted a number of regulations to implement 
the statutes under which it works. These regulations are rather volu- 
minous and have already been submitted to the subcommittee. 


(4) Status with respect to executive branch 


The Federal Power Commission is entirely independent of the 
President and the executive departments. As reported in answer to 
specific questions from the committee, there have been no apparent 
pressures brought by any President to eliminate any Commissioner 
since the reorganization in 1930. Nor has there been any evidence of 
increased Presidential influence over members of the Commission to- 
ward the end of their terms. 

The personnel control exercised by the Civil Service Commission 
is limited to those matters which are common to uniform personnel 
standards as specified by Congress. There is budgetary and account- 
ing control, however, as authorized by Congress in the Accounting and 
Auditing Act of 1950 (31 U.S. C. 654). 

Pursuant to the Reorganization Act of 1949 (63 Stat. 203, 205), 
President Truman submitted to the Congress Reorganization Plan 
No. 9 of 1950 (64 Stat. 1265) reorganizing the Federal Power Com- 
mission. No further steps have been taken by the President under this 
act. 

Executive Order No. 10485 (18 F. R. 5397; 3 C. F. R., 1953 Supp., 
p. 106) authorized the Commission to receive applications for con- 
struction, operation, and maintenance, or connection at the border, of 
facilities for the transmission of electric energy between the United 
States and a foreign country and for facilities for the exportation and 
importation of natural gas to or from a foreign country, and to issue 
the appropriate permits therefor, which had previously been issued 
by the President. This Executive order, issued September 3, 1953, 
revoked a similar Executive Order No. 8202 (18 F. R. 5397) of July 
13, 1939. 

Mr. Fiynt. Mr. Chairman, there might be some questions at this 
point. 

Mr. Mouxper. Please ask your questions now. 

Mr. Fiynt. What is the authority relied upon by the Commission 
to receive and act upon Executive orders promulgated, generally ? 

Mr. Kuyxenpa... I think I had better refer that to our General 
Counsel. Iam not sure I can answer that. Mr. Gatchell. 

Mr. Movtper. Have him identify himself, first, for the record. 

Mr. Gatcureiti. My name is Willard Gatchell. I am General Coun- 
sel of the Federal Power Commission. 

Congressman Flynt, your question as to what the Commission can do, 
generally, as to Executive orders, I think, would have to be 

Mr. Fiynr. No. My question was: “What authority do you rely on 
to act in accordance with Executive orders which you might receive?” 
Let me say this: It is my understanding that Executive orders apply 
to those agencies which are a part of the executive branch of the Gov- 
ernment. Is that your understanding? 

Mr. Garcuett, That is my understanding. That is what the Fed- 
eral Power Commission considers in its work for the President; that 
they are not a part of the executive department and, therefore, they 
are not acting as an executive agency. But if I may give you, Con- 
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gressman, a copy of Executive Order No. 10485—and there are some 
copies so the rest of the committee members may have them—you 
will see that, there, the President is conferring limited jurisdiction on 
the Commission, and here is what he says: 

Now, therefore, by virtue of the authority vested in me as President of the 
United States and Commander in Chief of the Armed Forces of the United States, 
it is hereby ordered as follows— 
and all that the Federal Power Commission does under his order is to 
pass upon what facilities may be constructed at the borders, and that 
is all, in that respect. 

The Commission is directed by section 202 of the Federal Power Act, 
and a similar section in the Natural Gas Act, to deal with the impor- 
tation or exportation of electric power on natural gas, and that juris- 
diction is entirely separate and apart from what facilities may be con- 
structed at the border. 

Mr. Fiynv. Which brings me to this question : In your opinion, does 
this Executive order in any way limit or modify either the powers or 
the duties imposed upon the Federal Power Commission by Congress? 

Mr. Gatcur... It does not do either, Congressman, except to the 
extent that the President may regard construction of certain facilities 
at the border to be inimicable to the foreign relations of the United 
States and may prohibit their construction. But that has nothing to 
do with the matter—assuming facilities may be constructed, nothing 
to do with the matter of how much gas or how much electric power may 
be imported, nor the terms of service, which is solely and exclusively 
and entirely a matter for the Federal Power Commission and has uni- 
formly and continuously been so construed by both the President and 
the Federal Power Commission. 

Mr. Fiynrt. Now, are you or are you not of the further opinion 
that the President of the United States could issue an Executive order 
directed to the Congress ? 

Mr. GatcneLty. An Executive order 

Mr. Fiynt. Directed to the Congress. 

Mr. GatcHety. Well, I would think not, Congressman. I hadn’t 
given any attention to that. The Attorney General in 1912, I believe 
it was, in dealing with a cable crossing, referred to an Executive order 
under which President Grant had said that a cable could not come to 
the shores of the United States unless there were equal privileges 
granted for the location of a cable from the United States to the for- 
eign country, and he said that there had been no statutory authority 

iven to the President for that purpose, but that it was a power con- 

erred upon the President under the Constitution as Chief Executive 
Officer (22 Opinions, Attorney General, 13, 26). 

Now, I think that is the same authority that he is exercising in this 
respect, and he is merely delegating to the Federal Power Commission 
the right to pass upon or the duty to pass upon the facilities there 
in order to save himself having—to save his office having to present 
that to him. 

Mr. Fiynt. Allright, sir. 

Going back to your first part of your statement, which is a negative 
answer to my question could the President issue an Executive order 
to the Congress, do you feel the President has any authority under 
the doctrine of separation of powers to issue an Executive order—I 
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don’t mean a memorandum or administrative memorandum—can he 
with propriety issue an Executive order to the Congress ? 

Mr. Gatcuetyt. I thought when you asked me the question before 
that you were directing your attention really to the Commission as an 
arm of Congress and not as an executive department. I think, how- 
ever, that in asking the Commission to pass upon the facilities at the 
border, the President is merely doing something which is ancillary to 
the Commission’s passing upon the importation or exportation of 
electric power or natural gas to or from a foreign country, and the 
statutory or constitutional power has not been passed upon for the 
President to do that, has not been passed upon in any court proceeding 
of which I am aware. 

Mr. Fiynt. Which brings us down to one of the primary purposes 
of this entire inquiry, to determine whether or not the six independent 
agencies are truly independent or whether they consider themselves 
subordinate to the executive branch of the Government. 

Mr. Gatcuetyt. Well, I never heard the slightest intimation from 
any Commissioner of the Federal Power Commission that in this 
respect or in any other, the Federal Power Commission is in the slight- 
est subordinate to the President or any executive department, nor has 
any executive department attempted to tell the Federal Power Com- 
mission what duties it may exercise in passing upon the importation 
or exportation of electric power or natural gas. So I had regarded 
the Commission as completely and separately independent from the 
executive department. 

Mr. Fiynt. Now, when I use the word “subordinate,” I don’t mean 
that in a derogatory sense at all, and I am sure you don’t. 

Mr. Gatcuett. I didn’t think you did, Congressman, nor did I. 

Mr. Fuiynvt. That is right. But the thing that does concern me is 
this, that when an independent agency receives an Executive order, 
whether the normal reaction is to accept it and obey it or to send it 
back to the White House. 

Mr. GatcHetyt. Well, we have had so very few Executive orders. 
The one that I have called your attention to, Executive Order 10485, 
was preceded by Executive Order 9202, which had been issued by 
President Roosevelt. 

Now, the prior order did the same thing that this did with respect 
to the location of facilities at the border. It seemed to me that in 
dealing with it, the Commission had regarded it more as a matter of 
convenience for the Commission’s operations. The Federal Power 
Commission prior to the time when the first Executive order was is- 
sued had to present each one of these matters to the President. He got 
a report from his Secretary of State, and months later we would get 
an authorization for the location of certain facilities at the border. 

In the meantime, the authority of the Federal Power Commission 
could not be carried out; that is, permitting exportation or permitting 
importation of gas or electric power; that authority could not be car- 
ried out because the particular company would have to wait until it 
got permission to locate certain facilities; and therefore, it just seemed 
to me that without attempting to be subordinate and certainly not 
considering it in any invidious sense, not attempting to be subordinate 
to the President but as an assist in the work of the Commission as 
an arm of Congress, that this was a reasonable proposal. 
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Mr. Fiynt. Now, no one, least of all the members of this committee, 
questions the complete authority of the President of the United States 
to issue Executive orders to the executive departments and executive 
agencies. However, there are some of us who feel that if the Presi- 
dent can issue Executive orders and send them to an independent 
agency, that we might seriously consider legislation to abolish these 
independent agencies and assign their duties to various agencies with- 
in the realm of the executive branch of the Government. That is the 

observation I wanted to make underlying the questions which I have 
asked Mr. Kuykendall and yourself. 

Mr. Movtper. You may proceed, Mr. Kuykendall. 

Mr. KuyKkenpauu. While no authoritative ruling has been obtained 
on the point, it would appear that the Federal Power Commission is 
subject to the Federal Reports Act of 1942 (56 Stat. 1078, 5 U.S. C. 
139). 

Under section 10 (e) of the Federal Power Act, the Commission, in 
licensing water-power development, is authorized to impose annual 
charges for several purposes, including charges to compensate the 
United States for the use of occupancy of Government lands. When 
a license is for a water-power project occupying tribal lands within an 
Indian reservation, the approval of the Indian tribe having jurisdic- 
tion of the lands is required and if a project involves the use of a 
Federal reclamation dam or structure, the approval of the Secretary 
of the Interior is required. When a licensed water-power project 
involves navigable waters of the United States, the Commission, under 
section 18 of the act, must require the construction, maintenance, and 
operation by the licensee of such lights and signals as may be directed 
by the Secretary of the Army and such fishways as may be prescribed 
by the Secretary of the Interior. Since the Commission must make 
the ultimate determination of license terms, it has reserved to itself the 
determination of what must be done by the licensee under this section. 
The approval of the Secretary of the Army and of the Chief of Engi- 
neers is required under section 4 (e) of the Federal Power Act for 
those hydroelectric project facilities licensed by the Commission which 
may affect the navigable capacity of the nav igable waters of the United 
States. Licensees are also required under section 11 of the act to se- 
cure the approval of the Secretary of the Army and the Chief of 
Engineers for plans and specifications of any navigation facilities 
which the Commission may find necessary for construction by the 
licensee. 

As the constitutionally responsible head of the executive branch 
of the Government, the President should be informed of legislative 
recommendations by those agencies which are not in either the legis- 
lative or judicial branch of the Government but which are at the 
same time not within the executive branch. Accordingly, Budget 
Bureau Circular A-19 (revised September 12, 1956) calls upon such 
agencies as the Federal Power Commission to submit reports on 
pending or proposed legislation. If there is time to clear through the 
Budget Bureau prior to submission of such ¢ agency reports to Con- 
gress, this is done, but otherwise the reports are sent to Congress and 
the Budget Bureau at the same time. Budget Bureau clearance 
merely calls for a statement as to whether or not a specific proposal is 
within the program of the President. As appears from the face of 
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Circular A-19 and from the Budget Bureau comments on legislative 
proposals and reports of the Federal Power Commission, this agency 
has not been coerced or influenced in the substance or tenor of its 
reports and recommendations. 

The Commission’s response to question No. 10 of the subcommittee 
gives all of those instances where there were direct attempts by 
members of the executive departments to influence Commission ac- 
tion in specific situations. Since none of the Commissioners presently 
serving were members of the Commission prior to May 1953, it 
would be pure speculation to reach any positive conclusions on the 
net effect of the Executive representations referred to in the answer 
to question No. 10. So far as presently ascertainable, it appears the 
Commissioners merely evaluated the facts as they found them and 
reached conclusions which they regarded as justified under all of the 
circumstances, whether the final action was as desired by Cabinet 
officer or otherwise. For example, when the Southwestern Power 
Administration rate level was before the Commission recently, it re- 
fused to pass upon the validity of the prior rate agreement as re- 
quested by Secretary of the Interior, Fred A. Seaton, but confined 
its conclusions to the rate approval authorized in the Flood Control 
Act of 1944 (Docket No. E-5971, order issued August 9, 1957). This 
practice is not new but rather suggests that the Commission consid- 
ers that the Cabinet members, having been charged by Congress with 
express responsibilities, are entitled to as full consideration as any 
other parties seeking Commission action. 


(5) Status with respect to legislative branch 


The Commission regards itself as an agency established by Congress 
and therefore subject to control by Congress. For example, when the 
Senate, in ratifying the 1950 treaty between the United States and 
Canada for utilization of the Niagara River (1 U. S. T. 694), at- 
tached a reservation that no part of the United States share of the 
waters of the Niagara River made available by the provisions of the 
treaty shall be developed until specifically authorized by act of Con- 
gress, the Commission dismissed an application for license filed for 
such development by the Power Authority of the State of New York. 
This order was set aside by the Court of Appeals for the District of 
Columbia Circuit, which was in turn reversed by the Supreme Court 
which held the question had become moot (247 F. 2d 538; 355 U. S. 
64). At the same time, the Commission is of the opinion that it is not 
subject to control by Congress in reaching a particular decision pur- 
suant to a proper filing under either the Federal Power Act or the 
Natural Gas Act, but that it must decide these applications under the 
law as passed by Congress and as interpreted by the courts. 

(6) Status with respect to judicial branch 

The actions of the Commission are subject to judicial scrutiny to the 
same extent as those of any other governmental agency. Practically 
every phase of the Commission’s work has been brought before a court 
over the course of the years. In at least three instances, the courts 
have held that the Commission had jurisdiction which it had dis- 
claimed. In the first of these, the Commission held that it could not 
issue a license to the First Iowa Hydroelectric Cooperative until the 
cooperative had complied with State laws, but the Supreme Court 
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ruled otherwise (328 U. S. 152, 879 (1946)). In Phéllips Petroleum 
Go. v. Wisconsin (347 U.S. 672) the Supreme Court, ee the 
Commission’s prior interpretation for 16 years, held that the Natural 
Gas Act extended to independent producers engaged in the transpor- 
tation and sale of natural gas in interstate commerce for resale. I have 
already referred to the Niagara Falls decision where the Court of 
Appeals for the District of Columbia Circuit held that the Commis- 
sion was not bound to respect a treaty reservation but could license 
the use of additional water made available by the 1950 treaty. The 
Supreme Court did not decide the case on the merits, merely holding 
that the question was moot since Congress by that time had acted and 
a license had been issued (247 F. 2,538; 355 U.S. 54). 

In some of the cases the courts have added materially to the admin- 
istrative burdens of the Commission. Two notable examples of such 
effects arose in the decision of the Court of Appeals for the District 
of Columbia Circuit in City of Detroit v. F. P. C. (230 F. 2d, 810), 
where the court held in 1955 that the Commission in fixing rates for 

roduced gas must first ascertain the cost of service, as a point of 
a arture before it could consider other evidence. Certiorari and 
rehearing were denied by the Supreme Court (352 U. S. 829,919). In 
another case, on November 21, 1957, the Court of Appeals for the Dis- 
trict of Columbia Circuit held invalid another practice of long stand- 
ing. In Memphis Light, Gas and Water Division v. F. P. C., it said 
that a natural-gas pipeline company could not, without the consent of 
its customers, avail itself of the filed rate schedule procedure to make 
unilateral charges subject to the Commission’s approval under section 
4 of the Natural Gas Act. The Solicitor General has filed a petition 
for certiorari at the Commission’s request and this case is now pending 
in the Supreme Court. If the lower court’s decision is affirmed, how- 
ever, very heavy additional administrative burdens will be thrown 
upon the Commission. 

(7) General discussion of agency functions 

(a) Licensing: The licensing function of the Commission is divided 
into two broad categories: (1) licensing activities in connection with 
hydroelectric projects and (2) licensing activities in connection with 
the issuance of certificates of public convenience and necessity to 
natural-gas companies for the construction of new or the extension of 
present interstate pipeline facilities. 

In creating the Commission, Congress established an administrative 
agency to perform certain tasks derived from the commerce clause of 
the Constitution and it delegated to the Commission certain of its 
powers relative to the interstate regulation of the electric-power and 
natural-gas industries. 

(1) The licensing of hydroelectric projects is the oldest Commis- 
sion function, dating back to 1920, and concerns hydroelectric-power 
projects in any waters or on lands over which Congress has jurisdic- 
tion, except national parks and monuments. The Commission issues 
two kinds of licenses: those for major projects and for minor, 100- 
horsepower or less installed capacity. There are a number of func- 
tions other than the issuance of licenses which go with the licensing 
of hydroelectric projects. These functions include the issuing of pre- 
liminary permits for a maximum 3-year period for the purpose of 
maintaining priority for a license so that plans can be completed for 
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its development; studies of power sites; the inspection of construction, 
operation, and maintenance of licensed projects; ascertainment at 
actual legitimate original project cost; and the determination of head- 
water benefits. Also, the Commission must first release Government 
lands before the Secretary of the Interior may declare them open to 
location, entry, or selection under the public-land laws. 

The Commission must investigate the occupancy of streams subject 
to the jurisdiction of Congress for the purpose of developing electric 
power to ascertain whether appropriate Federal authority has been 
obtained. If not, a license must be secured under the Federal Power 
Act. 

Licenses are issued for a period not to exceed 50 years. At the end 
of this time the project may be relicensed, or taken over by the United 
States Government with proper compensation, or a new license may 
be issued to a new operator. After 20 years of operation the licensee 
is required to establish an amortization reserve from any surplus 
earnings in excess of a specifired rate of return. This reserve may be 
held until the termination of a license and used to reduce the payment 
by the Federal Government in the event of recapture, or applied from 
time to time in the reduction of the net investment. The Commission 
has the responsibility for periodic determinations of the net invest- 
ment in the project represented by the actual legitimate original cost 
less accrued depreciation and less any amounts in the amortization 
reserve. 

There has been a marked increase in hydroelectric development by 
non-Federal interests in recent years. The capacity involved in ap- 
plications filed in each of the past 5 fiscal years is greater than in any 
prior year in the history of the Commission except the year 1921, 
which was the result of an accumulation of proposals for projects 
during consideration of legislation leading to the passage of the Fed- 
eral Water Power Act of 1920. The ultimate capacity applied for 
in fiscal year 1957 was 6,740,000 kilowatts—there is a clerical error 
on the draft there—about 50 percent greater than in 1956. In the 
present fiscal year approximately 89 man-years have been allocated 
to the hydroelectric-project-licensing function. 

Most of the noncontroversial sites have been developed, and many 
of the remaining sites involve conflicting interests. Many of the 
applications now pending will require hearings for various reasons, 
such as objections to particular projects, conflicting plans of develop- 
ment, license requirements for fish-handling facilities, and water re- 
leases for pollution, objections by communities, landowners, and need 
for determination of Commission jurisdiction. 

The Commission also works cooperatively with other agencies, espe- 
cially the Department of the Army and the Department of the In- 
terior, in investigations looking to the comprehensive development 
of the rivers of the United States and Alaska. In this activity the 
Commission’s responsibilities go chiefly to the waterpower possibilities 
and to recommendations with respect. to power development. 

(2) Issurance of certificates of public convenience and necessity to 
natural-gas companies: In the Natural Gas Act of 1938 Congress 


declared that the business of transporting and selling natural gas in 
interstate commerce for ultimate distribution to the public is affected 


with a public interest and delegated its responsibility in regard to 
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supervision of that business to the Federal Power Commission. The 
Commission regulates all new construction, extension, or abandonment 
of interstate natural-gas facilities or interstate service to be rendered 
by a natural-gas company by virtue of its authority over the issuance 
of certificates of public convenience and necessity. 

Certificate applications are analyzed to determine the physical and 
financial feasibility of the project and whether it is required by the 
public convenience and necessity. The factors considered include 
studies of the reasonableness of the estimates submitted regarding 
markets, available gas supply, cost of facilities and cost of operation, 
as well as the related matters concerning the ability to finance and 
the proposed rates for interstate service. There are two main classes 
of certificate applications, those from independent producers and 
those from pipeline companies. Notwithstanding changes which 
have been made in the Commission’s rules designed to eliminate the 
necessity of filings by certain parties as well as additional changes 
now under consideration which may tend to reduce the manpower 
required to process an application, the volume of work on these mat- 
ters continues to accumulate at a rate faster than the available staff 
can handle such applications. 

(6) Ratemaking: The Federal Power Act and the Natural Gas 
Act are substantially identical in their grants of authority to regulate 
rates for electric energy and natural gas transported or sold in inter- 
state commerce for resale. Regulation is provided of all rates and 
charges applicable to interstate sales of natural gas and electric 
energy which are beyond the reach of State regulatory power, the 
primary purpose being to protect consumers from exploitation by the 
regulated companies. No other function of the Commission is more 
difficult to administer and consequently more manpower is devoted to 
this function than to any other. 

Due to the stability of the electric-power industry and the fact 
that most electric rate cases can be settled without hearing, the work 
involved in regulation of electric rates can and has been held to a 
minimum. As a matter of fact, while the cost of living increased 
98 percent from 1935 to 1956, electric rates decreased 9.3 percent. 

Rate regulation under the Natural Gas Act is the most difficult and 
active function the Commission has to perform. All natural-gas 
companies subject to jurisdiction of the Cathrnlaniots are required to 
file proposed new rates and changes in rates. 

The Commission may suspend for no more than 5 months any such 
proposed changes which appear to be unjust, unreasonable or dis- 
discriminatory. The Commission has the obligation of prescribing 
rates which will protect the interests of ultimate consumers and, 
at the same time, safeguard the rights of the investors. 

The Natural Gas Act requires the Commission to give preference 
to the hearing and decision of matters involved in suspension pro- 
ceedings over other questions pending before it. Under section 5 of 
the act, the Commission prescribes just and reasonable rates for natur- 
al-gas companies after hearings held on its own motion or upon com- 
plaints. Other rate matters, for the most part, arise out of investiga- 
tions of complaints, certain certificate matters, and action of the courts 
on rate orders issued by the Commission. With the exception of the 
cases initiated by the Commission under section 5, the Commission 
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has no control over the number of rate proceedings which come before 
it. 

Despite modest increases in manpower, and improvements in pro- 
ductivity in recent years, the number of pending cases has risen so 
sharply that the carryover is reaching alarming proportions. Sub- 
stantial manpower increases are being requested for fiscal year 1959 
for both natural-gas pipeline and independent- producer rate cases, 
The carryover anticipated at the end of fiscal year 1959 will, in itself 
constitute more than 2-year workload for the larger staff requested 
for fiscal 1959. 

Obviously, the resulting delay in the settlement of rate cases is in- 
jurious to the public and to the industry, and plans should be made to 
reduce it before too long. 

(8) Functions of the Commission in quasi-legislative matters : 
Prior to the enactment of the Federal Water Power Act in 1920, 
Federal authorization for the construction of hydroelectric projects, 
subject to the jurisdiction of Congress, had been granted by special 
acts of Congress. The River and Harbor Acts of 1890 and 1899 

carried genel ral prohibitions and required the consent of the Secretary 
of War to specified types of construction. The General Dam Acts of 
1906 and 1910 extended the scope of congressional control somewhat, 
and a number of special statutes were passed by Congress authorizing 
named companies to construct at designated sites in ‘conformity with 
the general statutes. 

The entire situation proving unsatisfactory, several committees of 
Congress studied possible legislation, and recommendations were 
submitted by Presidents Theodore Roosevelt, William Howard Taft, 
and Woodrow Wilson. The culmination, of course, was the Federal 
Water Power Act of 1920, the history of which is effectively described 
in House Report No. 61, 66th Congress, ist session, June 1919, and 
Senate Report No. 180 of the same Congress, September 1919. 

Since passage of the Power Act, the Commission has performed 
this legislative function. Inasmuch as it has been sustained by the 
Supreme Court in its application of the licensing requirements to spe- 
cific projects and sites, we presume that the Commission has complied 
with the intent of Congress in this respect. I might mention, for ex- 
ample, the cases of New Jersey v. Sargent (269 U.S S. 328), U. S. v. 
Appalachian Electric Power Co, (311 U.S. 377), and F. P. C. v 
Oregon (349 U.S. 485) (Pelton project). 

Another legislative ita of course, is the fixing of interstate 
rates; a function which is performed both under the Federal Power 
Act and under the Natural Gas Act, as previous!y mentioned. There 
are other responsibilities assigned to the Commission, which might 
be described as legislative in nature, which may occur to the members 
of the subcommittee, and I w ill, of course, be glad to discuss them in 
any particular desired. 

(9) Function of the Commission in quasi-judicial matters: As I 
ames ind the term “quasi-judicial,” it encompasses acts by officials 
who are not judges and involves the determination of facts and the 
application of laws to given situations. The Commission, like a 
court, is required to examine facts presented by the parties who ap- 
pear before it, to prescribe the manner in which presentation shall be 
made and the parties entitled to do so, to apply the law to the facts as 
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found, and to conform its actions to the statutes prescribed by Con- 
gens. ; t . 

Our quasi-judicial functions, for lack of a more accurate term, 
might be considered as those acts which are presumed to be the prod- 
uct of judgment or discretion, based upon evidence, as distinguished 
from those ministerial duties which can only be properly performed 
in one particular way. 

The Commission, however, does not attempt to characterize the 
duties which it exercises as either quasi-legislative or quasi-judicial, 
but attempts to-discharge those responsibilities which are assigned to 
it and to comply with the intent of Congress in so doing. There is no 
clear line of demarcation between legislative functions (as in the 
fixing of rates or the issuance of licenses) and judicial functions in 
the weighing of evidence, ascertainment of facts, and application of 
the law to the facts as found. 

For example, and solely to illustrate the difficulty of separation of 
legislative and judicial functions, the award of reparations could in- 
volve the legislative determination of just and reasonable rates for a 
prior period and the judicial determination of what amount should be 
awarded to one party or the other. (This is merely an illustration, 
however, as the Federal Power Commission is not given authority to 
award reparations. ) 

(10) Changes in areas regulated: We are not sure just what the 
subcommittee has in mind on this topic. From the time of its crea- 
tion down to the present, the responsibilities of the Commission have 
been increased by Congress along limited and specific lines. As one 
of its functions in supervising waterpower development subject to 
the jurisdiction of Congress, the Commission was originally given 
control over rates for the sale of power from licensed hydroelectric 
projects in those instances where the State had not provided for rate 
control or could not agree with neighboring States which were also 
involved. 

As a result of the Federal Trade Commission’s lengthy investiga- 
tion of the electric and gas holding companies, Congress passed the 
Public Utilities Act of 1935. In order to bring about dissolution of 
holding companies, a process largely involving financial arrange- 
ments, Congress gave to the Securities and Exchange Commission re- 
sponsibility for administering the Public Utility Holding Company 
Act and assigned to the Federal Power Commission responsibility 
for regulation of interstate electric operating utilities. The latter 
responsibility was along very much the same lines as embraced in the 
original Federal Water Power Act. 

_ Problems involved in regulating interstate electric companies are 
similar to the problems involved in regulating interstate gas com- 
panies. Consequently, in 1938, the Commission was made responsible 
for regulating the interstate natural-gas companies. The language 
in many sections of the Natural Gas Act was taken almost verbatim 
from the Federal Power Act. 

There has therefore been not only a continuity of basic purpose in 
protecting consumers and the public generally in the extension by Con- 
gress of the Federal Power Commission’s regulatory responsibilities, 
but a continuity in the modus operandi of the regulation described. 
Many of the court cases arising under one statute have carried prin- 
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ciples which were found to be equally applicable to situations under 
the other. This has been true in Sochedliotlenial questions, in the control 
of accounts of regulated companies, in the regulation of their rates 
and in the form and content of regulations issued by the Commission. 

Mr. Chairman, that completes my prepared statement. 

Mr. Mounper. Does counsel of the committee desire to ask ques- 
tions ? 

Mr. Scuwartz. Yes. 

Mr. Kuykendall, I was particularly struck with your discussion 
of your agency status with respect to the jurisdictional branch and 
the question of the relationship of the subject of judicial review of 
your action in the relationship to your agency. 

In the first place, do you feel that as an independent arm of the 
Congress your Commission should be dependent upon the Department 
of Justice in obtaining access to the Supreme Court ? 

Mr. KuyKenpauu. Mr. Schwartz, as a member and Chairman of a 
Commission, I do not feel that we should be dependent on the Depart- 
ment of Justice in order to get a case presented to the Supreme Court. 
But in fairness I should say this, that if I were the Solicitor General 
or the Attorney General, I think that I would feel, as they do now, 
apparently, that there must be some clearinghouse, some screening of 
this litigation. 

We haven’t had a great deal of trouble in that regard. But I do 
recall one case particularly, and I personally feel that I would like 
for the Commission to be able to seek certiorari any time that it felt 
it should. 

Mr. Scuwartz. Should the clearinghouse of the Department of Jus- 
tice apply only to the executive agencies, not to an arm of the Con- 

ess? You say they feel there must be a clearinghouse. But, cer- 
tainly, they should not clear agencies where they have no jurisdiction 
or control. 

Mr. KuyKenpatt. Mr. Schwartz, I do not think I said they feel a 
certain way. I suspect that they feel that there should be a clearing- 
house. And I suspect also, that they feel that in order to be effective 
and to limit to proper cases the Federal Government’s litigation, that 
they ought to control the application for certiorari of all agencies 
whether in the executive branch or not. 

I repeat, my own belief is that I would like for the Commission to 
be able to seek certiorari whenever it wants to. 

Mr. Scuwartz. You stated that you recall one case where there was 
some difficulty. Could you state for the record what that case was? 

Mr. Kouyxenpatu. That was 

Mr. Scuwartz. What happened in it. 

Mr. Kuyxenpatu. The C2ty of Detroit v. Federal Power Commis- 
ston, decided in the court of appeals at the end of 1955, I believe. The 
Solicitor General would not agree to petition for certiorari. ‘Those of 
us on the Commission felt it was better to petition for certiorari and 
have it denied than to have the uncertain situation which would result 
from a petition not being sought. Finally, the Solicitor General per- 
mitted the Commission to go ahead on its own in that case and 
certiorari was denied. 

Of course, I do think that when the Supreme Court knows the Solic- 
itor General is not on the brief and consequently, must not have been in 
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sympathy with the case, that our chances of getting certiorari granted 
or getting a reversal, are probably minimized. 

Mr. Scuwarrz. Actually, that is a very important case in the work 
of your Commission, is it not ? 

Mr. KuyKkenpau. Yet; itis. I would have liked very much for the 
Supreme Court to have granted certiorari and passed on that case. _ 

Mr. Scuwartz. So that you cannot say as some of the other agencies 
have said to this subcommittee that.this matter of the Department of 
Justice exercising control in that area—you cannot say that this is an 
unimportant or only an academic matter. 

Mr. KuyKenpauu. No; it isnot academic. Itis very important. 

Mr. Scrwarrz. And I think, if I understand you, you would, cer- 
tainly, personally, if not speaking for the Commission, you would 
favor some legislative changes in this area ? 

Mr. KuyKenpDauu. Yes; 1 would. 

Mr. Scuwartz. Have you given any thought to what sort of changes 
there ought to be, should the Commission or each Commission, that is. 
have control over its own litigation—should there be some central 
clearinghouse for the independent agencies, or what ? 

Mr. KuyKenpau. There again, I am speaking now just what I 
would like as Chairman of the Commission. I would like to be unre- 
stricted in applying for certiorari to the Supreme Court. I want to 
repeat, I concede that I can see objection to it from other viewpoints, 
but that is what I in my present position would like to have. 

Mr. Scuwartz. What objections can you see to it? 

Mr. Kuykenpaty. With a great number of agencies having that 
authority, the Supreme Court will perhaps, be presented with some 
yetitions that are not meritorious. And the Court may get over- 
ieial with those petitions. It may get a little bit out of patience 
and may find it a little difficult to distinguish the meritorious ones from 
the ones that are not. 

Mr. Scuwarrz. From what you say would that not be an argument 
for setting up a clearinghouse for all litigants, for potential millions 
of litigants who can get into the Supreme Court—the same argument 
would apply ? 

Mr. Kuykenpaty. Perhaps so. I think the Supreme Court may 
look upon all Federal agencies as being one party, that is, the United 
States Government. 

Mr. Scnwarrz. You refer in your statement on page 8 to the two 
cases in which you say— 
the courts have added materially to the administrative burdens of the Com- 
mission. 

Mr. KvuyKEenDA.L. Yes. 

Mr. Scuwarrz. Is it the courts which have done this, or is it the en- 
abling legislation—didn’t the courts there say it was the Commission 
which went contrary to congressional intent ? 

Mr. Kuykenpa.u. Well, I think we are sort of getting into seman- 
tics then. Somebody said the Constitution was what the courts said 
itwas. And that, perhaps, may not be true. 

Perhaps, a better way to phrase it is that decisions of the court have 
enlarged the Commission’s duties greatly over what the Commission 


for many years since the passage of the appropriate enabling act have 
thought its duties were. 
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Mr. Scuwartz. That would be true of the Phillips case, but it would 
not be true of the Detroit case, would it ? 

Mr. KuyKEnDALL. No; it would not. 

Mr. Scuwarrz. Actually there, the Commission was “changing” 
in perhaps—but not the courts—there it was the Commission that was 
changing the law, was it not? 

Mr. KuyKenpaty. The Commission was changing prior practice. 
We didn’t think we were changing the law. 

When you referred to the two cases I thought you were referring to 
Phillips and Memphis. 

Mr. Scuwartz. No; you have referred to Detroit and Memphis here, 
actually. 

Mr. KuyKENDALL. Yes. 

Mr. Scuwartz. But actually then you are trying to have it both 
ways—you are saying that in one case, the prior practice shows that the 
court was wrong—in the other case you are saying that the prior prac- 
tice even though it was followed was wrong; and, therefore, the court 
was wrong. 

Mr. KuyKenpauu. Well, Mr. Schwartz, we could spend a lot of time 
debating those decisions. What I am saying is that as the result of 
those decisions, our workload has been greatly increased. 

Mr. Scuwarrz. Yes; but I think that is true, but if that was the 
intent of Congress, why that in and of itself, certainly, would not be 
an indication that the courts were incorrect. 

Mr. KuyKenpatu. No; I don’t claim that the Commission is infal- 
lible at all. 

Mr. Scuwarrz. On the other question which I think concerns the 
members of the subcommittee more than any other in the questioning 
of the other agencies these past few days, on the question of status with 
respect to the executive branch, one point we have not gotten into yet 
in any of the other agencies which you touch on briefly i in your state- 
ment is the effect of Reorganization Plan No. 9 of 1950 on your agency. 

Briefly, that plan gave the President the power to appoint the 
Chairman, yourself, for example; and it, also, centralized administra- 
tiver esponsibility i in the Chairman, did it not? 

Mr. KuykenpDA... Yes. 

Mr. Scuwarrz. What has been the effect of the implemenation of 
this plan in practice upon the independence of the agencies—has it 
converted your Commission into an executive arm ? 

Mr. Kuykenpa.u. No, it has not. Of course, I have only been on 
the Commission as Chairman. But it has not resulted in any loss of 
independence by the Commission. 

Mr. Scuwarrz. Why isthat so? You hold your office as Chairman 
only subject to Presidential will, do you not? 

Mr. Kuyxenpatt. No. Ihold it duri ing my term. 

Mr. Scuwarrz. Do you interpret the provision then that you hold 
office during your term as Commissioner and that the President ap- 
points you during that entire term ? 

Mr. KuyKenpDatt. Yes. 

Mr. Scuwartz. Is that the holding? 

Mr. KuykEnpDALL. I am pretty sure that is correct. Before Reor- 
ganization Plan 9, the law provided that the Commissioners could elect 
a Chairman to serve during his term. And Reorganization Plan No. 
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9 merely transferred that power of designating the Chairman from 
the Commission to the President and it said nothing about the tenure 
of the Chairman. 

So I am sure that that portion of the statute which provided that 
the Chairman should be selected for the remainder of his term, still 
applies. 

Mr. Scuwarrz. Then you feel that the President cannot remove 
you from the chairmanship during your term on the Commission ? 

Mr. KuyKENDALL. Yes. 

Mr. Scuwartz. Has there been any ruling of your General Counsel’s 
Office or is that your opinion ? 

Mr. Kuykenpauu. That is my own opinion. The situation has not 
comeup. SoI have had no occasion to ask for a ruling. 

Mr. Gatchell is here and he may have thought of it. 

I think we had a similar discussion before another committee of 
this House of the Congress one time. Have you ever thought about 
that, Mr. Gatchell ? 

Mr. Garcuety. I have not been called by the Chairman to give 
him any official ruling on the subject. I think he has correctly stated 
the law as it exists until there is some judicial determination. I do 
not think that the President has the right to remove him as Chairman, 
nor to remove any Commissioner in his term. 

Mr. Scuwartz. What provision in the act gives you security of 
tenure even as a Commissioner ? 

Mr. Kuykenpauu. I know of none, except that there is an appoint- 
ment for a given term. There are not provisions in the ant 
Power Act or the Natural Gas Act providing for removal or limiting 
removal only for cause or setting up any procedure for removal. 
Mr. Gatchell just stated that he construed the absence of those pro- 
visions as apparently meaning that we are not subject to removal. 

Mr. Scuwarrtz. Isn’t it equally logical that if there is no limitation 
on the President’s removal power he has the power to remove you at 
will, either as Chairman or Commissioner ¢ 

Mr. KuyKenpauu. Yes; that sounds logical to me. 

Mr. Scuwarrz. Do you not feel then that there ought to be clarify- 
ing legislation in those agencies—I should say in those independent 
agencies which do not have in their enabling act limitation on the 
President’s removal power ¢ 

Mr. KuyKkenpatu. Yes, I think that if the President does have the 
power of removal, that that should be corrected by legislation which 
would give him power of removal only for cause and would set 
up specific procedure for accomplishing removal for cause. 

Mr. Scuwartz. It seems to me, at any rate, there ought to be some 
clarification because the argument may come that you are appointed 
for a term and that means you serve for the term. That is not held 
by the courts, is it, to limit Presidential removal power in the case of 
other executive officers appointed for term ¢ 

Mr. KuyKenpatt. I know of no case holding that. 

Mr. Scuwarrz. There are a number of cases, aren’t there? 

Mr. Kuykenpatu. I mean 

Mr. Scuwartz. Not in the case of independent commissions. This 
is one of the dark continents really of your law. But you would feel 
no objection, I assume, and in fact, you would recommend a statutory 
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change which would clearly indicate that you people hold office for 
your term until removed only for specified causes. 

Mr. KuyKenpauu. Yes, I would definitely. 

Mr. Scuwartz. We have been discussing in the other agencies the 
question of the control of the Bureau of the Budget. I want to very 
briefly go through that just to show the picture with regard to your 
agency. 

Insofar as control over appropriations are concerned, has the Bu- 
reau of the Budget generally concurred with your recommendations? 

Mr. Kuyxenpau. No, they have not. In most cases the Bureau 
has recommended that we get a lesser appropriation than we thought 
we should have. I think since I have been here—I believe I picked 
this up from the content of one of your questions, which I verified, 
that in only 1 year in the last 4 years did the Bureau agree with 
us. 

Mr. Scuwartz. Over the past 10 years, actually. 

Mr. Kuykenpatu. Or 10, whatever it was. 

Mr. Scuwarrz. Do you feel that the cuts in the estimates made by 
the Bureau have been such as to impair the effectiveness of your 
agency ? 

Mr. KuyKkenba... First, before I answer that question, I will admit 
that I think they made some legitimate revisions in some cases and 
pointed out where we had made some errors. For instance, in one 
situation, I recall we assumed we would recruit and hire a given num- 
ber of people or a given number of man-hours by a given date. And 
obviously we could not put them on that fast. There would have 
been lapses, obviously. To get to your question, I think that we were 
hurt in our budget for this fiscal year, both by the Bureau of the 
Budget and by the Congress. 

Mr. Scuwartz. Has the Bureau of the Budget merely indicated to 

ou a definite feeling on your appropriation, or have they indicated 
in what way the cuts they recommend should be apportioned among 
your general activities ? 

Mr. Kuyxenpauu. They indicate generally. They point out where 
they think it is wrong. But I do not think we are limited in how we 
spend the total money we get after that revision. 

Mr. Scuwarrz. Do you tend to follow their suggestions with regard 
to how you should be limited ? 

Mr. Kuykenpauu. Not precisely. After they have revised, we have 
to revise our justification for the Congress, and then we do that our- 
selves. And we pay some heed to what the Bureau has said, but we 
don’t follow that blindly. Then we take the amount of money, the 
total amount that has been allotted, that they will recommend for us, 
and allocate that among our various activities as we think we should. 
We work our justification up on that basis. 

Mr. Scuwarrz. Are their suggestions to you along this line written ? 

Mr. Kuykenpa.t. I think they have been written, and I think they 
have been oral also. Mr. Domers can tell us. 

Mr. Domers. I am Henry Domers. I am the Executive Director of 
the Federal Power Commission. The official notification just gives us 
the ceiling. There are no specific recommendations as to projects. 

Mr. KuyKenpDAa.u. It comes just by oral discussion. 
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Mr. Scuwartz. Through oral discussion. We went into this this 
morning, also; do you have any idea why the Bureau of the Budget is 
so reluctant to put their suggestions into writing ? 

Mr. KuyKenpa.y. No, except I think they probably feel they should 
let the agency allocate its money within its ceiling as it sees fit 
generally. 

Mr. Scuwartz. If they are willing to let you do it, why don’t they 
let you do it, and not make any recommendations ? 

Mr. Kuyxenpat. I think they feel that they should give us some 
reason for their action. 

Mr. Scuwartz. They can cut your overall, say, 20 percent or what- 
ever it is, that that is in line with the general budget program, but is 
it the function of an executive arm to tell you, an independent com- 
mission, “We suggest that you cut your enforcement of such-and-such 
a provision by 10 percent—that you limit your manpower to 1,250 
and cases under the Phillips decision 10 percent,” or whatever it is. 

Mr. Kuyxkenpau. Well, no; they don’t go into that detail. I don’t 
recall them ever saying “to cut your enforcement of this or that.” 
They have pointed out where they thought we didn’t need as much 
money as we asked for. 

Mr. Scuwartz. In specific areas? 

Mr. KuyKeEenpDALL. Yes. 

Mr. Scuwarrz. But always orally? And then, though there have 
been variations, it is fair to say that you have, generally, acceded to 
their oral suggestions ? 

Mr. Kuyxenpatyt. No. Well, I think that, if we have, it has been 
because we found there was some merit in their suggestion, but we 
haven’t been bound by it. 

Mr. Scuwartz. I am not asking for the reason—it may be coinci- 
dence—it may be meritorious—but this is a general discussion. Has 
the Commission ever been called upon, in accordance with the pro- 
cedures set forth in the Bureau of the Budget’s Circular A-9, revised, 
to prepare a draft veto message for the President ? 

Mr. KuyKenpnati. No. 

Mr. Scuwartz. You never have? 

Mr. Kuyxenpatt. No. 

Mr. Scuwartz. What is the status of your agency in relation to 
Budget Bureau Circular A-19, regarding legislative clearance for 
legislative proposals ? 

Mr. KuyKenpatw. I think I covered that. 

Mr. Scuwartz. You mention that in your statement. 

Mr. Kuyxenpatu. If we have time, we send a copy of our proposed 
report to the Bureau of the Budget before we send it to the appro- 
priate congressional committee. If we do not have time, why, we 
send them simultaneously. We have never been asked during my 
tenure—and I do not believe at any time under any President—to 
alter a recommendation. We get word, eventually, that our report 
is either in accordance with the President’s program or they do not 
agree with it. But we have never been requested to alter our recom- 
mendation since I have been on the Commission, nor have we ever 
made any alterations simply because the Bureau of the Budget had 
other views. If we could back upa minute. If we could 

Mr. Scuwartz. Surely. 
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Mr. KuykenpnaLu. On this question of the review of our budget 
by the Bureau of the Budget, I would like to offer a suggestion. 

I think, first, as I have indicated, that there is merit in an expert 
agency like that looking over our budget , as well as others. I do not 
object to that, and, as I said, they have pointed out a time or two some 
legitimate criticism of our budget. I would suggest that they be 
permitted to do that and that they be permitted to report to Congress 
what they think about our budget, but that we be authorized to go 
ahead and submit our justification just as we think it should be, 
regardless of what the Bureau of the Budget says. Then the Appro- 
pr ‘ations Committee can w eigh our contentions and we eigh the Bureau 
of the Budget’s contentions ‘and do what they think is proper. 

Mr. Scuwarrz. Your remark here leaves me in a little confusion 
as to what is the present situation. Suppose the Bureau of the Budget 
cuts your estimate by 25 percent and you violently disagree with that. 
What happens before the Appropriations Committee of the Con- 
gress? Do you not indicate your disagreement ? 

Mr. Kuykenpatt. In the first place, before we get to the Appro- 
—— Committee, we have to prepare our justification on the total 
igures that the Bureau of the Budget gave us. We do not tell the 
Congress what we originally thought we were entitled to, unless we 
are asked. Well, of course, we always get asked. So that comes 
right out in the hearing. 

But there would be a big difference to me if we could submit our 
justification, as we think it ‘should be, after having consulted with the 
3ureau of the Budget, and they would submit any criticism that they 
had, and Congress would have both before it. 

Mr. Scuwartz. At the present time you have merely the submis- 
sion of the Bureau’s proposed budget and then your criticisms come 
in if you are asked by the appropriate committee ? 

Mr. KuyKenpa.t. That is right, yes. 

Mr. Scuwartz. Do you think that this whole concept of clearance 
for legislative proposals through the Bureau is consistent with the 
concept of your Commission as an arm of the Congress? 

Mr. KuyKxenpatt. Oh, I think so. I would not call it clearance. 
If they were vetoing or had the power of restriction, or could make 
us change our reports, I would think it was bad, but I do not object 
to supplying them with copies of our report so they will be advised 
as to our position. 

Mr. Scuwartz. Actually, Circular A-19 does expressly provide in 
section 10 that agencies can submit to Cor gress proposals for legisla- 
tion only those which have been coordinated within the executive and 
in accordance with the President’s program. But I assume that part 
of it you do not interpret as applying literally ? 

Mr. Kuyxenpatt. No, I do not think I knew it was in there. We 
have never changed our recommendations because the Bureau of the 
Budget told us to or asked us to. 

Mr. Scuwartz. Those are the general questions I have in the areas 
we have been talking of, Mr. Chairman. 

Mr. Moutper. On page 4 of your statement, paragraph 18, Mr. Kuy- 
kendall, first sentence thereof, is it your understanding that the rivers, 
waterways, within the respective States are the property of the States 
subject to the Federal authorities to license hydroelectric projects for 
the purpose of improving navigation or preventing floods ? 
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Mr. KuyKenpatu. Would you read that question tome? I didn’t 
understand it. 

(The question, as recorded, was read by the reporter. ) 

Mr. KuyKenpa... I think that is generally a pretty good statement 
of it, Mr. Chairman. I do believe that the situation, a legal situation 
might vary a little bit from State to State but I think in most States 
the State owns the bed and shores of the streams. 

Mr. Movutper. And the power that flows in the stream? The reason 
I am asking that question is as to the proposition here of reimburse- 
ment, I notice the recommendation of the Federal power by non-Fed- 
eral power developers for benefits accruing to them from upstream 
facilities constructed by another, but also require reimbursement by the 
United States for improvements constructed by non-Federal interests. 

Do you mean for improvement, for seaate a commercial power 
company builds a dam on a stream within the boundaries of the State, 
that there it is constructed for the purpose of controlling floods, if it is, 
for that purpose then is it a proposal or recommendation that the Fed- 
eral Government should compensate the private utility ? 

Mr. KuyKenpa.t. Yes, if I understand your question, I will explain 
it this way: Most of these upstream dams are owned and built by the 
Federal Government and were built primarily for flood or reclamation 
purposes. But they are very valuable in regulating the downstream 
flow. Under the existing law, the dams downstream which produce 
hydroelectric power must pay, after the Federal Power Commission 
has studied and determined what the proper payment would be, the 
Federal Government for that stream regulation that the upstream dam 
provides. 

It is a big benefit to power generation. Our recommendation is that 
it should be reciprocal. There are some cases where a non-Federal 
entity has an upstream dam, which regulates the water downstream. 
It is very beneficial for power generation. And there are cases where 
the Federal Government has dams downstream which are enabled to 
generate more power due to the upstream regulation. And our sub- 
mission is that the payment should be reciprocal—if the Federal Gov- 
ernment derives benefits from this stream regulation, then it should 
pay for it as it may receive payments when it provides the regulation 
from an upstream structure. 

Mr. Movuxper. The private utility does get the use of the natural 
power that flows in the rivers and no charge is made for the license 
that permits it to operate the dam or build it ? 

Mr. KuyKenpatu. Well, as I explained, there are certain costs in 
connection with it. The private utilities—or it might be a publicly 
owned utility owned by a State or a municipality of some kind—does 
pay for those downstream benefits that it receives. 

We have a great deal of work before us now in surveying, studying 
the amount of those benefits. 

Mr. Mack. I am wondering, to follow up Dr. Schwartz’ question, 
what the relationship is between the Commission and the administra- 
tion. You are appointed as the Chairman of the Commission and 
the President appoints the members of the Commission. 

It would seem to me that you could lose one title without losing the 
other. 
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Mr. Kuyxkenpbatt. Well, Dr. Schwartz seems to think that I could 
lose my title as a member of the Commission at any time. If I lost my 
status as a member of the Commission, obviously, I could not be Chair- 
man of the Commission. 

I am sure that the converse is not true, though. As long as I am 
in my present term as a member of the Commission, the President 
cannot deprive me of my position as Chairman. 

Mr. Mack. Well now 

Mr. KuyxKenpatu. Mr. Mack, perhaps you know this, I recall that 
the first Hoover Commission report recommended that the Chairman 
be appointed by the President but that the President always have the 
power of removing the appointee as Chairman, although not the power 
to remove him as a member of the Commission. I would disagree with 
that recommendation, although I see the point of it. 

Mr. Mack. You disagree with it ? 

Mr. Kuyxkenpbatt. I think it is better that the Chairman be ap- 
pointed for a given tenure during which he cannot be changed by 
the President. 

Mr. Mack. Well, now, under this circumstance would not you feel 
an obligation to resign as Chairman if you had been requeste “dl to do 
so by the President ? 

Mr. Kuykenpau. I would not feel any obligation to. And I don’t 
know that I would. I don’t know what my reaction would be. 

Mr. Mack. You have said that you do not know what your reaction 
would be. What do you think the reaction of the other Commissioners 
would be? 

Mr. KuyKenpatu. Well, I do not know. It is hard to judge some- 
thing like that. One cannot really tell how he would react until 
something like that actually happened to him. 

Mr. Mack. The reason I asked you the question is because it seems 
to be the general assumption that the executive department has con- 
siderable influence over the regulatory agency. It seems that many 
of the newspapers carry cartoons of the Commissioner sitting in the 
President’ i lap This is in the general area of our investigation con- 
cerning all of the commissions. I think it is a very important ques- 
tion. This is an appropriate time to gather information on the 
subject. 

Last week there was a magazine that published an article, I believe 
on Friday, which went into circulation Thursday night, stating that 
the executive department has put the finger on the Civil Aeronautics 
Board, and the next day the Civil Aeronautics Board made the de- 
cision as predicted by the magazine. 

That type of situation has “existed not only in recent years, but over 
the past 10 years—since the time I have been a Member of Congress. 
What is the relationship of the Commissioners to the executive branch 
of the Government? That is my question. 

Mr. Kurxenpatt. I can only speak for myself and for my Com- 
mission, but I can tell you that I have had no directions or coercion 
from the White House in any case that has been before us. If we 

wanted to take the trouble to do it, we could dig out the various times 
dines we have disagreed with the administration on legislative rec- 
ommendations. I mean comments on proposed legislation. 
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I might add this: that, within the last week or 10 days, we decided 
a case involving an application for a license for a hydroelectric proj- 
ect. We denied the license, the application. So far as I know, from 
what I have heard and read, the Secretary of the Interior may have 
wanted us to deny the license, but would not have wanted us to have 
taken the approach to it that we did, if I understand what he said 
publicly before. And we paid no attention to that. 

I have heard nothing from any Cabinet officer or the White House 
on any action that I have taken in any case. 

Mr. Mack. Do you have communication between the White House 
and the regulatory agency as to what the administration’s position 
is, or is it a matter of reading the newspapers? What is the rela- 
tionship there ? 

Mr. KuyKenpatu. Well, that is the only way I know about it; from 
reading newspapers or hearing it on the TV programs or some such 
means of communication. There has been no private communication 
with me or with the Commission, I am sure. 

Mr. Mack. I think you have said that on no occasion has there been 
any communication between the executive department and the Fed- 
eral Power Commission concerning a decision of the Federal Power 
Commission. 

Mr. Kuykenpatt. Well, I would not say “concerning,” because, for 
example, there will be referred to us White House inquiries they have 
received, which say “Would you prepare a suggestion or answer for 
this letter or would you answer it yourself?” We get similar com- 
munications from many Congressmen. 

We have had no communications purporting to tell me what to do 
in given cases. 

Mr. Mack. The regulatory agencies could shed considerable light 
on the hearings, if they would volunteer information as to any rela- 
tionship that they have with the White House. And as I said, it is 
not a thing that happened just last year; it is something that, in my 
opinion, has been continuing for quite a number of years. I have no 
further questions. 

Mr. Fiynt. I want to refer to the second paragraph on page 6: 

The Budget Bureau merely calls for a statement as to whether or not the 
specific proposal is within the program of the President. 

If you found that it was not within the program of the President, 
what would then be the action of the Commission with regard to that? 

Mr. KuyKxenpatt. I thought I covered that, Mr. Flynt. We would 
not alter our recommendations and we have never altered our recom- 
mendations because the Bureau of the Budget informed us that their 
views were different from ours. 

Mr. Friynt. No. I didn’t mean your views and the Bureau’s; I 
mean the fact that a matter is within or without the program of the 
President. Would it have any effect upon your submitting legisla- 
tion to Congress ? 

Mr. Kuyxenpatn. No. That is just the Bureau of the Budget’s 
purpose, apparently, in becoming the clearinghouse for all of these 
recommendations. They do send us a letter advising us, I think, 
whether or not what we recommend is within the President’s program, 
just as they do to the executive departments, I presume. 
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Mr. Fiynt. The Bureau of the Budget is, of course, a service agency 
of the executive branch ? 

Mr. Kuyxenpauu. Of the White House. 

Mr. Fiynt. Therefore, the very top of the executive branch ? 

Mr. KuykeEnDa.t. Yes. 

Mr. Fitynt. You do not so consider the Commission of which you 
are a member ? 

Mr. Kuykenpa.t. No; it is an entirely different creature. 

Mr. Fiynr. No further questions. 

Mr. Bennett. Mr. Chairman, I was interested in your statement 
about the rights of your agency, specifically, and I assume, an inde- 
pendent agency, to submit its own budget to Congress where it was in 
disagreement with the Bureau of the Budget ? 

Mr. KuyKenpatu. Yes. 

Mr. Bennett. I want to know what would result if there was one 
recommendation by the Budget, from the President, and one by the 
agency, and they are all part of the Federal spending program. Is 
there anything i in the law that indicates that the independent agency 
should have its own rights to present its case to Congress on the 
budget ? 

Mr. Kvuykenpatt. I don’t think so. I think that the law is rather 
clear that we are governed the same as the executive agencies are in 
submitting our budget to the Bureau of the Budget. 

Mr. Bennett. To discuss them with them ? 

Mr. KuyKenpDALu. Yes. 

Mr. Bennett. So that, if it is justifiable in the case of the Federal 
Power Commission, it would be equally justifiable in the case of any 
Government agency. So, to follow the practice you suggest, you would 
include all agencies and then you might have the President’s budget 
of X billion dollars and the departments under him coming up with 
a budget of double that number of dollars. Where would the respon- 
sibility be? The people look to the President, of course, for guidance 
and responsibility so far as spending is concerned. 

Mr. Kuykenpa.tu. You have raised a valid point. My answer is 
similar to what it was when we were discussing the matter of not being 
able to ask for certiorari if the Solicitor General does not want us to. 

I said if I were the Solicitor General I thought I would feel that I 
should have that power to screen these applications. If I were the 
President or if I were Director of the Bureau of the Budget, I think 
I would want the power to review the estimates of all agencies, regard- 
less of whether they are in the executive branch or not, for the reason 
that the public attributes the size of the budget to the administration. 
Well, somewhat to the Congress, also. But I think the distinction is 
that we are not part of the executive branch. If this committee is wor- 
ried about our independence and worried about executive dominance, 
I would like to point out that here is a very clear instance of executive 
control over us. I would like to be just as independent as Chairman 
of the Federal Power Commission as I can be. 

I, certainly, would enjoy making my own budget and submitting it 
unhamper ed to Congress, happy to have it criticized by the Bureau of 
Budget, but not reduced. by them, but reduced only by the Congress. 

Mr. Bennetr. You agree, though, that you have control over the 
total budget, and, also, I think you agree that, if it was justifiable in 
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the case of your agency, it would be difficult to deny that privilege 
toany other agency, would it not ? 

Mr. Kuyxkenpatu. Not any other. I think there are a lot of agen- 

cies outside of the Cabinet departments that actually are part of the 

executive branch. I would say they ought to be under the Bureau 
of the Budget definitely. For instance, the Veterans’ Administration 
is an example, the Atomic Energy Commission, ¢ carrying on almost 
exclusively executive functions, and a number of others. 

I think you should draw the distinction on the basis of what the pri- 

mary functions of the agency are; whether they are legislative or 
whether they are executive. 

Mr. Bennerr. You would separate those that are executive? 
Would you deny them the privilege, or not have the privilege, of pre- 
paring their own budget from those that are in the category of your 
agency who would have that right? 

Mr. KuyKenDA.. Yes. 

Mr. Bennerr. Although the responsibility would be on the Presi- 
dent for the overall budget ? 

Mr. Kuyxenpa.. I said I recognized his responsibility. And I 
am speaking from where I sit, and I gather this committee is con- 
cerned about our independence. I am all in favor of our being abso- 
lutely independent. That is one place where we have not been 
independent. 

Mr. Bennett. You think you would be more independent, any com- 
mission would be independent, if it developed its own budgets ? 

Mr. Kuyxenpa.u. In that respect, I think we would have a better 
chance of getting appropriations a little closer to what we thought we 
ought to have. 

Mr. Bennett. That isn’t what I asked you. The point I make is 
this: I can see that you probably have a better chance of getting the 
requirements that you think you ought to have, but would it make you 
any more independent, so far as your work is concerned ? 

Mr. Kuyxenpatn. No; otherwise than that, I do not see where it 

would. I thought I made that clear. This matter of revising our 
estimates has never been used since I have been a member or Chair- 
man of the Federal Power Commission, direc tly or indirectly, to cause 
us to do or not to do certain things or to achieve any result which was 
desired by the executive branch. 

Mr. Bennett. That is all. 

Mr. Hare. Mr. Kuykendall, one reads a lot in the newspapers from 
time to time about public power and private power, particularly in 
connection with things like Hells Canyon, and so on. If you get an 
application for a public utility to build a dam at a certain point on a 
certain river, do you take into consideration whether it would not be 
better to have a public authority build another dam at the same point 
on the same river or another river? Has anything of that kind 
occurred ¢ 

Mr. Kuyxenpaut. I will answer that we have to, and, under the 
law, we must, and we all agree we should, insure comprehen ive de- 
velopment of the water resources of the area, of the basin. And so, 
when we consider whether a project applied for is a good project or 
not, we must, of course, consider what other projects would become 
impossible if this one was built, or whether the one applied for is the 
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proper kind of project for that place. So, other sites do enter into 
our consideration in granting a license, 

Mr. Hate. Take the Snake River; have you a blueprint in your of- 
fice as to what you think would be an idea] development of the river? 

Mr. Kuyxenpauu. No; we don’t have a blueprint. We don’t have 
it down in that final form. But we have a pretty good idea now as to 
the type of developments and type of projects that there should be in 
that river. 

Mr. Harz. Of course, when it comes to public development, it has to 
be done either by a State or by a river authority or a muncipal corpo- 
ration, or by the Bureau of Reclamation or the Corps of Engineers. 
With respect to important undeveloped hydroelectric sites in the coun- 
try, each one is dealt with on its own footing, I presume ? 

Mr. Kuykenpauy. Yes. But, as I said, you have to consider the 

valley, the basin, and what the proposed project, if licensed, would do 
to other projects, proposed or existing, and consider, gener ally, what 
will produce the best and the most comprehensive dev elopment. 

Mr. Hatz. I presume you would not permit a dam generating a very 
small amount of power at a site which was susceptible of development 
ona much larger scale ? 

Mr. Kuyxkenpauu. No; that would bea simple example. We would 
not do that. 

Mr. Hatz. Has Mr. Morgan ever written you any letters about 
what he thinks about where dams ought to be ? 

Mr. Kuyxenpatu. I didn’t get that. Will you state the name of 
the gentleman again ? 

Mr. Hate. Mr. Gerald Mor gan, who was mentioned yesterday. 

Mr. Kuyxkenpau. No; I have never received any communication 
from him advising where we should put dams. We get our infor- 
mation from the record in the hear: ings, Mr. Hale; that is what we base 
our decision on. 

Mr. Hatz. Thankyou. That isall. 

Mr. Moutper. Mr. Moss. 

Mr. Moss. I would like to go back for a few minutes to Executive 
Order 10485. Is that enlarging upon the powers of the Commission 
by the imposition of additional duities or responsibilities ? 

Mr. Kuyxenpautu. Yes; I think that gave the Commission greater 
independence there than it had before, although the whole story may 
not be told in this statement. We still must get the views of the Sec- 
retary of State and the Secretary of—either the Secretar y of the Army 
or the Secretary of Defense. Which is it ? 

Mr. Gatcue.t. Secretary of Defense. 

Mr. KuykenpDatt. Secretary of Defense. 

Mr. Moss. As I read the order, you must get more than their views. 
You must get concurrence—you must concur in the views. If there 
is disagreement, it is then sent to the President. 

Mr. KuyKkenpatu. Well, now, I do not know. I don’t believe we 
ever asked the Secretary of State or Secretary of Defense for their 
views unless we have come at least to a tentative conclusion that we 
would favor it. 

Mr. Moss. Let us take section 1 of paragraph b: 

Any case wherein the Federal Power Commission, the Secretary of State, 


or the Secretary of Defense cannot agree as to whether a permit should be 
issued, the Commission shall submit to the President for approval or disapproval, 
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the application for a permit with the respective views of the Secretary of 
State and Secretary of Defense. 

Mr. KuyKenpatt. I will ask Mr. Gatchell to answer your question. 
Did you hear it? 

Mr. Garcuett. I am sorry. Will you read the question ? 

Mr. Moss. Rather than that, supposing we start with a hypothetical 
question. How would you proceed under section 3 without the 
Executive order of the President ? 

Mr. KuykENpDA.LL. Section of what? 

Mr. Moss. Of the Natural Gas Act? Or section 201 of the Power 
Act? I think they are very similar. 

Mr. GarcHet. I can tell you how the Commission did prior to the 
Executive Order 8202. The Commission there received applications 
for importation or exportation of electric power or natural gas, and 
considered those solely with respect to the duties imposed either 
under the Natural Gas Act or under the Federal Power Act. And 
we would get the views of the State Department and the Secretary of 
the Army, as it was at that time, before the Defense Department. 
was created. And the Commission would then decide whether it 
would issue its authorization or not. The company would at the 
sume time have to apply to the Secretary of State, who was acting 
for the President, for permission to construct the facilities necessary 
at the border, and when the Presidential permit was ready, granting 
the authority to construct the facilities the company could then exer- 
cise the authority which was conferred by the Federal Power Com- 
mission. Iam trying to meet thequestion. Is that it? 

Mr. Moss. Yes. As I understand it, prior to the issuance of the 
first Executive Order 8202, by President Roosevelt, I assume—— 

Mr. Gatcue.u. Yes, it was in 1939. It was President Roosevelt. 

Mr. Moss. You were acting entirely, in determining whether or 
not a permit would be issued—you were acting under the Federal 
Power Act, section 201. Having determined that it should, you 
would then act to get the approval of the Secretary of State for the 
construction of the necessary facilities? 

Mr. Garcueti. No, sir; the applicant would have to get the Presi- 
dential approval. 

Mr. Moss. All right. Your responsibility stops with the issuance 
of the permit ? 

Mr. Garcuety. Under the Power Act or the Gas Act. 

Mr. Moss. Under the Power or Gas Acts? 

Mr. GatcHeLL, Yes, sir. 

Mr. Moss. After the issuance of the Executive order you had to 
issue—the duty is imposed upon you by the Executive order, you 
had to seek out the advice or the views of the Secretary of State and 
the Secretary of Defense and you had to be in agreement, the three 
of you, and if you were not in agreement the matter was then referred 
to the President ? 

Mr. Garcnetn. Well, if you are speaking about what happened 
prior to the first order, Executive Order 8202, we would get, before 
authorizing—before the Commission would authorize the importation 
or exportation they would get the views of the Secretary of State and 
the Secretary of the Army as it was at that time, as to their view upon 
the importation and exportation, not upon the facility. The Secretary 
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of State in the meantime would have an application from the same 
applicant for permission to construct facilities at the border. So that 
the Secretary of State in advising the Federal Power Commission 
would advise also, what its views were with respect to these facilities. 
So that the company could exercise its import or export authority 
when they got the Presidential permit. 

Mr. Moss. Did you have to have agreement under the first procedure 
from the Secretary of the Army and the Secretar vy of State? 

Mr. Gatcuetn. I cannot answer that as to whether the Commission 
had to have it. I do not recall any time. I would have to look this 
up, because I iver? t looked at those early permits for a great many 
years. Yousay we had to have. I do not know that we did or did not 
have to have. 

Mr. Moss. Would it be a matter of routine requirements ? 

Mr. Gatcuety. As a matter of deciding the thing on the basis of all 
of the facts the Commission just simply got their views in order to 
inform itself. I do not think it w as compulsory y on the Commission to 
get those views, but I think that they did so just so that they would be 
informed. 

Mr. Moss. After receiving the views of the Secretary of the Army 
and the Secretary of State, did the Commission issue the license with- 
out waiting for action by the Secretary of State in issuing a permit to 
the applicant for the construction of the project. 

Mr. Gatcuett. It is my recollection that at that time the Commis- 
sion would hold up its authorization until the President actually 
signed his order permitting the location of the facility. I would have 
to look back. You see, you are talking about something that occurred 
prior to 1939. That has been quite some time ago. I am sorry I 

cannot answer that question. If I had known you were interested I, 
certainly, would have gotten the information. T just can’t recall right 
offhand. 

Mr. Moss. In relation to the Executive order, is it broadening the 
authority of the Commission only or does it not impose additional 
duties upon the Commission ? 

Mr. Gatcuety. Well, I am not trying to define words exactly. Of 
course, if you impose some duties—we have to issue an instrument that 
we call at present a permit order in lieu of the Presidential order. I 
assume to that extent the Commission does have some actual additional 
duties. I do not think that you could say it is unrelated to what the 
Commission does under the Natural Gas Act or the Federal P ower Act 
but I do not think it enlarges nor restricts the Commission’s duties 
under those acts in the slightest. 

Mr. Moss. That would be difficult for us to come to an agreement 
upon that point, perhaps ? 

Mr. Garcue.i. I would assume you are speaking of something 
which is highly technical. I am not trying to be captious with you. 

Mr. Moss. I think it is most important because, in this instance, on 
two occasions Executive orders of the President were followed will- 
ingly by the Commission. Whether or not ee enk irged upon the 
powers of the Commission or imposed duties, » Commission did 
accept the orders and has followed them ever since. 

Mr. Garcuetyi. There is no question about it. 











same 
that 
sion 
ities. 
rity 


dure 


sion 
this 
any 
| not 


f all 
r to 
mn to 
d be 


rmy 
rith- 
it to 


mis- 
tally 
have 
rred 
ry I 
ad I, 


ight 


+ the 
onal 


Of 
that 
ps 
onal 
- the 
Act 


ities 
nent 


hing 
you. 
, on 
vill- 
the 
did 


REGULATORY COMMISSIONS AND AGENCIES 141 


Mr. Moss. And as to additional orders in the future, which the Com- 
mission might recognize as being valid, directing it to do things other 
than those which the Congress had spoken about. Why would it not 
have been a better procedure here—and I know we are going back a 
long time—but we are interested in the independence of these agen- 
cies—why would it not have been better procedure for the President 
to have requested the Congress to grant to the Commission these addi- 
tional duties, rather than using the Executive-order approach to an 
independent agency as a means of conferring those upon them ? 

Mr. Garcne.y. If I may deal with that phase of it, I might give 
you my impression, my present recollection of why it was done in that 
manner. 

At that time, you may recall there was considerable discussion as to 
the authority of the President, and he was not asking Congress to 
confer upon him any authority to conduct such. You will find 
throughout the history of the tension which has occasionally arisen 
between Congress and the President that the President has consist- 
ently, no matter who was in office, resisted any attempt by Congress 
to interfere with his Executive prerogatives under the Constitution. 

And my present recollection is that in 1939 at the time this particu- 
lar Executive order came up, Executive Order No. 8202, the continual 
paperwork that had to be gone through in the White House in getting 
these Executive orders out, led to this procedure which finally culmi- 
nated in the two orders. 

I was not General Counsel at that time, and I had no responsibility 
for either the acceptance or acquiescence by the Commission in the 
procedures set out. I inherited that when I became General Counsel 
in June of 1953. But I give you this history from having been con- 
nected with some of those early permits as an attorney. 

I think really that the question you are raising was never discussed 
by the Commission. Certainly it was not discussed by the President. 
President Roosevelt was having his difficulties with events in Europe, 
and he was not asking the Congress for authority to confer upon any 
agency authority that he felt that he had. 

Mr. Moss. I think it goes though to a very important question, 
Can the President by Executive order direct the independent Com- 
mission to assume certain of his powers and his duties without hav- 
ing the Congress first act to grant the Commission the authority to 
exercise those duties or responsibilities of the Executive? 

Mr. Garcueti. We had one case 

Mr. Moss. The basic question is the independence of the Commis- 
sion from the Executive. 

Mr. Gatcuetu. We had one case arising under this section where 
the Commission dealt with the exportation of gas by a border pipeline 
company, and the question of the Commission’s authority to issue a 
border permit, was not raised in that case. So as far as I know there 
has not been a judicial decision upon this point. 

The only other way we could have a determination of authority, 
I would assume, would be from some statement by Congress. But you 
will recall Chairman Kuykendall in his statement to the committee 
called attention to the fact that the Commission had refused to issue 
a license to the Power Authority of the State of New York for re- 
development at Niagara Falls because the Senate put a reservation in 
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the treaty saying that until Congress further authorized it the waters 
made available on the United States side should not be used. 

The court of appeals disagreed with the Federal Power Commission 
in that respect and said that the Commission had full authority to 
do it. That, however, goes directly to the question I think which 
you are raising, namely, the right of one agency to control another. 
And the Commission has attempted to comply with the wishes of 
Congress. As to Executive Order 10485, because it was very much 
a matter of convenience to it, and has been very much easier to admin- 
ister, I think it has undertaken to carry out the Executive orders here. 

Mr. Moss. I think that is a fact that we are faced with here in 
undertaking to carry it out. 

Mr. Gatcue.i. I do not know that there is any prohibition on 
Congress to enact a statute saying we could not do this if there had 
been any desire to do so, to put a provision in our statute that we 
could not carry out any Executive order of this kind. Congress, 
certainly, has full freedom with respect to legislative matters of that 
kind, I think. 

Mr. Moss. I agree that probably the Congress should direct what 
should not be done. I am concerned, however, with the fact that we 
do have a clear precedent for the Executive order to direct an inde- 
pendent agency to do certain things, to give you additional authority 
and additional responsibility. You grant the permit now if these 
conditions are met. If you get the concurrence of the Secretary of 
State and Secretary of Defense, then the Commission grants. 

Mr. Garcue.u. Under this order, yes; we do. 

Mr. Moss. It enlarges upon the responsibilities of the Commission # 

Mr. Garcuety. Yes, I think so. 

Mr. Moss. In this case it might be completely desirable, but it has 
occurred and I am just wondering what sort of precedent affecting 
the independence of these agencies is established by actions of this 
type. That is all of the questions I have. 

Mr. Movutper. Are there any other questions by any member of 
the committee ? 

The Chair announces that the preliminary or initial hearings now 
being conducted by the subcommittee will continue on and that we 
will meet at 10 o’clock in the morning with the Federal Communica- 
tions Commission and that the hearing of the Securities and Exchange 
Commission has been continued over until 10 on Thursday morning. 

We will recess until 10 o’clock in the morning. 

(Whereupon at 4:35 p. m., the hearing was recessed, to reconvene 
at 10a. m., Wednesday, January 29, 1958.) 























iters 


sion 
y to 
hich 
ther. 
s of 
nuch 
min- 
ere. 
‘e in 


1 on 

had 
t we 
ress, 
that 


vhat 
t we 
nde- 
rity 
hese 
y of 


ion # 


has 
ting 
this 


r of 


now 
; we 
1ica- 
inge 
ing. 


vene 


INVESTIGATION OF REGULATORY COMMISSIONS 
AND AGENCIES 


WEDNESDAY, JANUARY 29, 1958 


Houses or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 

The Special subcommittee met, pursuant to call, at 10 a. m., in 
room 1334, New House Office Building, Hon. Morgan M. Moulder 
(chairman ‘of the special subcommittee) presiding. 

Present: Representatives Moulder, Mack, Fly nt, Moss, Harris, 
O’Hara, Heselton, and Hale. 

Also present: Commissioners Rosel H. Hyde, Robert T. Baritey, 
Robert E. Lee, Richard A. Mack, T. A. M. Crav en and Frederick 
W. Ford. 

Mr. Moutper. The committee will be in order. 

This morning, according to the hearing schedule, we have the Hon- 
orable John C. Doerfer, Chairman of the Federal Communications 
Commission, appearing in connection with our initial hearings on 
subject matters which are common to all of the regulatory agencies. 
Chairman Doerfer is here. 

You have received, haven’t you, a copy of the questionnaire that 
was sent to all of the regulatory agencies? 

Mr. Dorrrer. Yes, I have. 

Mr. Moutper. On the general subjects. Have you prepared a 
written statement ? 

Mr. Doerrer. Yes, I have. 

Mr. Movutper. A written statement in connection with those ques- 
tions. Do you wish to proceed now to make your statement ? 

Mr. Dorrrer. Thank you, Mr. Chairman. 
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STATEMENT OF JOHN C. DOERFER, CHAIRMAN, FEDERAL COM- 
MUNICATIONS COMMISSION, ACCOMPANIED BY T. A. M. CRAVEN, 
COMMISSIONER; WARREN E. BAKER, GENERAL COUNSEL; ROB- 
ERT W. COX, EXECUTIVE OFFICER; HAROLD G. COWGILL, CHIEF, 
BROADCAST BUREAU; CURTIS B. PLUMMER, CHIEF, SAFETY AND 
SPECIAL SERVICES BUREAU; JOHN J. NORDBERG, CHIEF, COM- 
MON CARRIER BUREAU; GEORGE S. TURNER, CHIEF, FIELD 
ENGINEERING AND MONITORING BUREAU; JOHN L. FitzGERALD, 
CHIEF, OFFICE OF OPINION AND REVIEW; EDWARD W. ALLEN, 
JR., CHIEF, ENGINEER; JAMES D. CUNNINGHAM, CHIEF HEAR- 
ING EXAMINER; MARY JANE MORRIS, SECRETARY; AND JOSEPH 
M. SITRICK, ADMINISTRATIVE ASSISTANT TO THE CHAIRMAN 


Mr. Dorrrer. Mr. Chairman and members of the committee, I am 
John C. Doerfer, Chairman of the Federal Communications Com- 
mission, and on behalf of the Commission I wish to state that we 
appreciate the opportunity of appearing before the Legislative Over- 
sight Committee. We have been invited to make a general statement 
at this time, covering the areas mentioned in the committee motions 
transmitted with your letter of January 15, 1958. If I may be per- 
mitted to summarize the scope of these motions, it appears that you 
seek a determination as to whether or not the basic intent of Con- 
gress in enacting our statutes has been accomplished. 

The first factor in making an analysis, of course, is the determina- 
tion of the intent of Congress in entering this regulatory field and 
creating a regulatory agency to carry out such intent. I need not 
remind many of you that in 1927 the principal concern of Congress 
in the communications field was the chaotic condition in the radio 
broadcasting field stemming from court decisions which indicated 
that the Secretary of Commerce did not have adequate powers to con- 
trol the operators in this area. The result was the Radio Act of 
1927. 

In 1934, some basic revisions of this regulatory act were brought 
about, but the major change was the transfer from the Interstate 
Commerce Commission to the Federal Communications Commission 
of regulatory authority over common carriers by wire and radio. 

We believe the best guide for determining the intent of Congress 
is in the provisions of the act itself. The general purpose of Congress 
in enacting the Communications Act of 1934 is set forth in section 
1 of the act. This section provides that the regulatory authority of 
Congress over interstate commerce is exerted in this field and the 
Federal Communications Commission is constituted : 
for the purpose of regulating interstate and foreign commerce in communica- 
tion by wire and radio so as to make available, so far as possible, to all the 
people of the United States a rapid, efficient, nationwide, and worldwide wire 
and radio communication service with adequate facilities at reasonable charges, 
for the purpose of the national defense, for the purpose of promoting safety of 
life and property through the use of wire and radio communication, and for the 
purpose of securing a more effective execution of this policy by centralizing au- 
thority heretofore granted by law to several agencies and by granting additional 
authority with respect to interstate and foreign commerce in wire and radio 
communication, * * * 
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The will of Congress is further clarified with respect to this general 
intent insofar as it relates to common carriers and the typical rate 
regulation thereof in various provisions of the Interstate Commerce 
Act. The act further provides in title III an amplification of con- 
gressional intent in the field of radio communications and embodies 
most of the provisions of the Radio Act of 1937. At this point, it may 
be well to emphasize that radio or radio communications within the 
meaning of the Communications Act includes not only aural broad- 
casting but also all other transmission of intelligence by electro- 
magnetic radiation such as telephone, telegraph, and television. 

It must be kept in mind that the intent of Congress with respect 
to the common-carrier regulations is quite different from that of 
radio regulation. In fact, in some instances these basic regulatory 
concepts are diametrically opposed to one another. For example, 
regulation of common carriers involves a much more restricted ac- 
cess for licensing in order to insure that there shall be no wasteful 
duplication of facilities with the increased charges to the user. While 
in the radio licensing field and particularly in broadcasting, it is ap- 
parently Congress’ intent that the existence of competition is de- 
sirable and licensees should not be protected from the economic con- 
sequences of new competition. To make this intent clear, Congress 
has provided that broadcasters should not be considered common car- 
riers and, as specifically indicated in sections 311 and 313, those laws 
designed to prevent the elimination of competition by unlawful means 
are expressly applicable in the radio field. Thus, it is clear that Con- 
gress intended different standards to be applicable to our functions 
in the common-carrier and the non-common-carrier areas of our regu- 
lation. 

An examination of some of the specific provisions under title III of 
the Communications Act of 1934 indicate that while Congress was 
aware and perhaps primarily concerned with radio as a means of 
broadcasting, it contemplated the possible extension and development 
of this art in ways other than by means of broadcasting service. This 
foresight on the part of Congress was well founded. In some degree, 
radio was already being used for the promotion of safety of life and 
property, particularly in the marine field, and the Congress in con- 
templation of still increased use of radio in the public interest ex- 
pressly directed the Commission by section 303 that the Commission 
should study new uses for radio, provide for experimental uses of fre- 
quencies, and generally encourage the larger and more effective use of 
radio in the public interest. Here then is a clear indication that Con- 
gress regarded the radio spectrum as a natural resource for the people 
of the United States and not necessarily the private reserve of either 
the common carrier or the radio broadcasters. Without going into 
specific provisions of the Communications Act dealing with the intent 
of Congress but rather keeping in mind the broad intent of Congress 
that the spectrum is likened to a natural resource, let us look at the 
results of our regulatory activities. 

Without any question, the radio spectrum is utilized in the United 
States by more people and to fulfill more needs than in any other 
country in the world. No other nation has made such progress. A 
comparison may be made in any one of the multitude of services, 
whether it be AM or FM broadcasting, common carrier, telephone 
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service, aeronautical navigation systems, mobile dispatch, or television 
broadcasting, and you will find this country’s use far surpasses the 
rest of the world. 

Radio is in use and affects the most commonplace occurrence in 
everyone's life. For example, a taxicab gets to your door quicker 
through the use of radio dispatch. Fuel- oil deliveries and repairs to 
the electric power system are expedited. Even telephone messages 
are handled over radio. When the housewives in thousands of homes 
turn on the electric stove to cook dinner, messages from electric com- 
puters are transmitted over microwave facilities to turn on generators 
and shift power supplies to meet the consumers’ demands. Medical 
and technical research and even treatment is aided by advance tech- 
niques of using high frequency in their experiments and operations. 
Railroads, buse 28, airplanes, and even trucks depend upon radio for 
safety, dispatching and other messages. The handling of materials to 
the assembly lines in many major manfacturing establishments are 
controlled from the warehouse of the manufacturer to the assembly 
line of the assembler by means of radio. All of the above varied uses 
of radio has resulted in increased efficiency and economy to those recog- 
nizing radio as an important adjunct of their operation, and demon- 
strates that radio is more than an entertainment medium—but rather 
is an instrument touching our lives in many differing respects. 

I am always reluctant “to burden the record with detailed statistics, 
but in some instances it is impossible to paint an accurate picture and 
put things in the proper perspective without some figures. At the 
present time, we have outstanding some 380,000 authorizations which 
cover the use of about 1,170,000 radio transmitters in the United 
States. About 65,000 of these transmitters are employed for marine 
use; aviation interests use about 63,000; over 800,000 transmitters 
are used by railroads, buses, taxicabs, trucks, and other land vehicles; 
over 325,000 transmitters are used by the petroleum, electric power, 
and other industrial stations; more than 240,000 transmitters are 
used by police, fire departments, highway maintenance, forestry con- 
servation, and the like; and about 160,000 by amateurs. ‘The broad- 
casting industry, including television, AM and FM radio, have about 
5,000 broadcasting transmitters. Thus, you can see that, although 
publicity spotlights the broadcasting portion of our work, by far the 
greatest number of our licensees serve the public in indirect and un- 
seen ways. 

Having briefly pointed out the results of our regulatory efforts in 
providing a climate in which radio can be used for the people of the 
United States, I think it appropriate at this time to more specifically 
deal with the basic functions which we perform. In regulating the 
development and use in the radio spectrum, a brief résumé of the 
powers conferred upon this Commission by Congress will help to point 
out the major areas in which we operate. Section 301 of the Com- 
munications Act requires that no one may operate a radio station with- 
out a license. Section 303, which immediately follows, contains the 
general powers of the Commission. Under the general standard of 
the public convenience, interest or necessity, the Commission is au- 
thorized to classify radio stations, prescribe the nature of services to 
be rendered by the classes of stations, and to assign bands of frequen- 
cies to the various classes of stations and among the individual ap- 
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licants, to determine the location of the stations and regulate the 
Lind of apparatus with respect to the external effects, purity, and 
sharpness of emissions. Basically, these powers provide us with the 
authority and the duty to allocate the radio spectrum among the 
potential users, to regulate the engineering standards and the sub- 
stance of the services to be perfor med in these classes. Further the 
Commission is authorized to make such regulations as will prevent 
interference between stations. In subsection. (g) Congress directs the 
Commission to study new uses for radio, provide for experimental 
uses of frequencies, and generally encourage the larger and more effec- 
tive use of radio in the public interest. Thus you can see that the 
first and perhaps the major task of this agency is the legislative type 
function of spectrum allocation. In simple terms this means we must 
decide who will use what portion of the spectrum and for what purpose. 
The radio spectrum, as we presently conceive it, extends from the 
vicinity of 10 kilocycles to approximately 30, 000 megacycles, The 
Commission, through its legislative process of rulemaking as it is 
defined by the Administrative Procedure Act, has evaluated on numer- 
ous occasions the needs of potential users of radio and has set forth 
rules designating certain portions of the spectrum for those users. 

I refer the members of the committee to the allocation of spectrum 
chart. 

Now, this allocation, of course, is a matter which must be regularly 
reevaluated and the committee may be interested to know that the 
Commission has been making an extensive reexamination in this field. 
During the summer of 1957, the Commission en banc held a legisla- 
tive ty] pe or rulemaking hearing with respect to the future needs of 
various services and groups of ‘potential radio users for frequencies 
above 890 megacycles which involved 40 days of hearing. The Com- 
mission has since instituted a proceeding to reexamine the usage in 
that portion of the spectrum between 30 and 890 megacycles. 

However, an examination of the Commission’s function in allocat- 
ing the usage of the radio spectrum cannot be fully appreciated with- 
out noting that C ongress in section 305 has authorized the President 
of the United States to assign this same radio spectrum to Govern- 
ment stations. Since both can authorize use of the same frequencies 
to different users, a chaotic condition from intolerable interference 
could arise unless a means of coordination of our separate powers 
were developed. Since the statute is silent as to how such coordina- 
tion shall take place, it has been necessary for the Executive and our 
independent agency through negoti itions to set up present alloca- 
tions between Government and non-Government use and the means 
of coordiating proposed changes in allocations. To the extent that 
portions of the spectrum are “avail: ible for use by non-Government 
users, the Commission has embodied in its rules various allocations, 
eligibility for use, and the nature of the services to be provided. We 
must note that it is possible for persons to obtain authorizations to 
utilize a portion of the radio spectrum only after the Commission has 
performed its quasi-legislative functions in setting forth the portions 
of the radio spectrum available for use, defined the nature of the 
service, the eligibility of licenses, and the engineering standards with 
respect to each service. In other words, after the rules and standards 
have been adopted, applications are received from individual poten- 
tial licensees, and our licensing functions are exercised. 
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In the radio field, having performed these functions, the Com- 
mission then must pass upon the applications for licenses, their re- 
newals and modifications. These activities of a quasi- judicial nature 
are governed, of course, by the procedural and substantive standards 
of the Administrative Procedure Act of 1946, the Communications 
Act of 1934, and in particular ‘By cortam rigid requirements imposed 
in the amendments to the act in 1952. With respect to the Commis- 
sion’s licensing functions, I would like to point out that unlike many 
other regulatory agencies, the Communications Commission is author- 
ized to grant licenses in most instances without hearings. However, 
it is prohibited from denying applications for license without a 
hearing, and it is prohibited from granting without a hearing one 
license which in effect modifies other licenses. But despite ‘these 
restrictions, the vast portion of the licenses issued by the Federal 
Communications Commission are granted, renewed, and modified, 
as requested, without hearing. This is why only a small portion of 
the more than 1 million FCC licensed transmitters were authorized 
on the basis of a formal record compiled in an evidentiary type hear- 
ing. There are contained in the Communications Act some restrictive 
procedural requirements which we feei should be modified by Con- 
gress in order to allow the Commission to more expeditiously and 
efficiently ¢ carry out its function. Some of the procedural require- 
ments designed to achieve due process have been used by some per- 
sons to accomplish delays which seriously impede our administrative 
functions and the achievement of service to the public. These are 
primarily involved in our legislative proposals, so I will not use the 
time of this committee to discuss them except in response to ques- 
tions. 

As I have previously pointed out, the other major task of the 
Communications Commission is in the traditional public utility type 
regulation of the common carrier industry which utilizes interstate 
or foregn communication by wire or radio. In this field, Congress 
has left the normal public utility regulation of the intrastate com- 
munication common carriers to the States and local regulatory au- 
thorities. The Commission’s rate regulation thus concerns only the 
long-distance communications usually referred to in the telephone 
industry as long lines. The Commission also regulates the interna- 
tional communications of American companies, both cable and radio. 
This is done under the normal standards as set forth in title IT to 
insure that only just and reasonable rates, practices and classifica- 
tions are contained in the tariffs of the common carriers; to prevent 
unjust or unreasonable discriminations between persons, classes, or 
localities, to insure that adequate service will be provided; and to 
adjudicate complaints against common carriers. This, of course, 
requires evaluation of carrier property for ratemaking purposes, 
determination of just and reasonable rates of return, and all of the 
normal common carrier regulation. 

As pointed out in the beginning of this statement, it is our under- 
standing that the principal concern of this committee with our 
agency is whether we have carried out the intent of Congress. I 
would like to conclude, therefore, by reiterating that in our view 
the extensive utilization of spectrum space by the multitude of public 
and private users and the efficient, economical common-carrier serv- 
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ice available to the public best demonstrates our accomplishments 
in effectuating the intent of Congress. 

Mr. Movtper. Thank ou, Mr. Doerfer. 

I forgot to inquire and ask you at the beginning part of your state- 
ment Viste or not you received a copy from the committee setting 
forth the general questions which would be discussed today. There 
are 10 of them in general. Powers Given by Enabling Statutes; 
Their Possible Inadequacies; Attempts to Ameliorate These by 
Agency Rules; Status With Respect to Executive Branch of the 
Government; Status With Respect to Legislative Branch. 

You received a copy of that ? 

Mr. Dorrrer. Yes. 

Mr. Movtper. Prior to— 

Mr. Dorrrer. The date that we received that, Mr. Chairman, was 
on January 23, 1958. 

Mr. Moutper. Yes. It was sent out to all of the regulatory 
agencies, and you did receive a copy. 

“Mr. Dorrrer. Yes. And you are referring now to the question 
there which contains about 90 questions ? 

Mr. Moviper. It contains possibly 10 under each heading. 

Mr. Dorrrer. Yes. There are 10 headings. 

Mr. Movutper. Yes. 

Prior to asking general counsel if he desires to interrogate the 
witness, I believe at this time we will call upon members of the com- 
mittee and then counsel can interrogate the witness if he desires. 

Mr. Mack, do you have any questions ? 

Mr. Mack. Yes, Mr. Chairman. 

Mr. Doerfer, what do you feel is the relationship between the Com- 
mission and the executive department ? 

Mr. Dorrrer. Well, we are independent, but there are areas of 
relationship. I would like to specify them generally. 

First, there 1s the area of allocation of the spectrum which I have 
pointed out to you. That is divided approximately 50 percent to 
the Government for governmental and military and defense uses and 
the other 50 percent for various civilian uses. And just what portion 
of the spectrum shall be used for what function, be it governmental 
or civilian use, is the result of negotiations between our Commission 
and the Executive which are coordinated through the Office of De- 
fense Mobilization, and it is a rather constant, continuous process. 

We do have two people here who are quite well versed with the 
process and could give you more specifics. I refer to Commissioner 
Craven and to our chief engineer, Ed Allen. 

Now, in the second area of relationship 

Mr. Mack. May I inquire about the first area ? 

Mr. Dorrrer. I beg your pardon? 

Mr. Mack. Could [I inquire about the first area at this point? 

Mr. Dorrrer. Yes. Excuse me. 

Mr. Mack. I would like to know on what level the negotiations are 
conducted. When Commissioner Craven participates in this, does 
someone like the Secretary of Defense participate on the Executive 
side ? 

Mr. Dorrrer. I would defer to Commissioner Craven who actually 
participates. 

















150 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Movuxper. Mr. Craven, would you identify yourself for the 
record so we will have your name and position. 

Mr. Craven. I am T. A. M. Craven, and I am a member of the 
Federal Communications Commission. I also have been designated 
by the Commission as the liaison between the Commission and the 
Office of Defense Mobilization, which is the party charged with 
coordinating the Government activities with respect to the radio 
spectrum. 

My dealings, generally speaking, are with the head of the ODM, 
Mr. Gordon Gray, and his deputy, and we do meet at times in com- 
mittees of the ODM in which I represented members from the various 
departments of the Government which use radio. These members in 
some instances are in the status of, well, let me call third ranking 

sition. I do not deal with the Secretary of Defense. 

Mr. Mack. Normally, there would be no person on the level of the 
Secretary of the Army, of the Navy, and of the Air Force 
participating ? 

Mr. Craven. I feel, insofar as the Department of Defense is con- 
cerned, we sort of call on a Deputy Administrator, Coordinator of 
Defense Communications. His name is Mr. Paul Goldsborough. I 
would say he would be about third ranking in the Department of De- 
fense, and I have dealt in some minor instances on lower echelon 
things with the Chief Signal Officer of the Army, the Director of 
Naval Communications, and the head of the Air Force Communica- 
tion Service. 

Now, nothing that I do commits the Commission at all. The mat- 
ter has to be brought back to the Commission and subject to our 
processors. 

Mr. Mack. So, this is not actually negotiation, then. It is merely 
a conference, if you don’t have the authority. 

Mr. Craven. Well, we learn from these conferences, if you may 
want to call thein that, the requirements of the Government depart- 
ments, and then we can agree or not agree, depending upon the cir- 
cumstances in each case and depending upon our own conditional 
processes, which we must follow. 

Mr. Mack. You mean that you all agree on a similar program or 
a certain range of frequencies which are to be utilized by the Defense 
Department or the Department of Commerce. 

Mr. Craven. I might make it clear at this point the Government 
departments do not specify in any sense whatsoever what the civilian 
or nongovernment use shall be. Our only discussion is use by the 
Government of the portions of the spectrum. 

Mr. Mack. That is just the Department of Defense; is that right? 

Mr. Craven. That is the Defense Department and other depart- 
ments of the Government also, such as CAA. The CAA is one of the 
large users of radio, of the radio spectrum for aids to air navigation 
and air-traffic control. 

Mr. Mack. I mentioned the Secretary of Commerce as representing 
CAA. 

Mr. Craven. That is right. 

Mr. Mack. Well, now, you don’t feel that there is any dictation 
from the Office of Defense Mobilization or the Secretary of Defense 
concerning the areas which should be reserved for 
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Mr. Dorrrer. I couldn’t hear the last part of your question. 

Mr. Mack. That there is no dictation from the Office of Secretary 
of Defense, no orders coming from the Secretary of Defense to the 
Federal Communications Commission to set aside certain frequencies 
for their use. 

Mr. Craven. Not for civilian use. In all the experience I have had, 
all during my term of Government, there has never been any directive 
from the executive departments of the Government with respect to 
what use the radio spectrum shall be put to for the types of people 
coming under the jurisdiction of the Communications Commission. 
It has been, generally speaking, a statement of the requirements of the 
Government departments for the use of frequencies and their ultimate 
assignment by the President to Government stations. 

Mr. Mack. So that your function is merely one of advising 

Mr. Craven. My attention has been called to one set of circum- 
stances in which the Government group and Federal Communications 
group did negotiate with respect to the use of certain frequencies 
which have been—new use of certain frequencies which have been 
brought about by a new development, and the arrangements were such 
that there could be joint use of those frequencies by the military serv- 
ices without interfering with the services operated by nongovernment 
stations, except in 1 or 2 small areas where we agreed to change the 
frequencies of our stations, and we got some spectrum space in 
exchange. 

Mr. Mack. That was, you say, by negotiation. 

Mr. Craven. That was by negotiation ; yes. 

Mr. Mack. You were the representative of the FCC, and then you 
advised your colleagues as to the terms that you had agreed upon. 

Mr. Craven. The actual negotiation was under my general direc- 
tion, and carried on by the technical members of our staff and the 
legal profession. 

Mr. Mack. I understand that. Your function, though, was that 
you returned to the Federal Communications Commission to advise 
your colleagues of the results. 

Mr. Craven. Advise them of the proposal to which I had not yet 
agreed, but it was subject to such recommendation as I might make 
to the Commission. 

And the matter was then discussed at Commission level, and the 
determination of what to do was made by the Commissioners. 

Mr. Mack. And the Commission agreed to the proposal. 

Mr. Craven. That is right. 

Mr. Mack. Now, that is an area where there is very close relation- 
ship with the executive. I have no further questions on this par- 
ticular point, Mr. Chairman, but I would like Mr. Doerfer to pro- 
ceed. Ihave no further questions on this first point. 

Mr. Dorrrer. There are some other areas, but I would like to elab- 
orate a little bit more with respect to the negotiation characteristics 
of our work with the ODM. 

As many members of this committee are aware, the inability of the 
UHF portion of the spectrum to become attractive enough to broad- 
casters to implement it has been quite a problem with us. 

By referring to the spectrum charts, you will see that that portion 
of the spectrum which has been designated for television broadcasting 
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is not in one continuous band. But that—it is in red on the chart, 
And, for the record, I might read it. 

Mr. Mack. Isthat UHF inred? All UHF? 

Mr. Dorrrer. No. Let me indicate. 

For illustration, this chart right here starts with the frequencies at 
the lower portion of the spectrum and then continues on up to the 
highest, so that it is just like one large military-service ribbon, if you 
can visualize it, and the different colors there indicate, first of ‘all, the 
different large components, governmental or civilian, and then differ- 
ent colors, again, indicate the different types of industry or use within 
a spectrum. 

Now, one of the fundamental problems with UHF has been that it 
was not in a continuous portion of the spectrum with the VHF which 
had been implemented earlier, as early as 1946. 

For illustration, channel 2 2 starts at about 54 megacycles and goes 
up to—no, that is followed by channel 3, and channel 4, which are 60 
megacy cles apiece, but are adjacent and continuous up to 72 
megacycles. 

Then there is a break of 4 megacycles, which is used by the Gov- 
ernment aeronautical beacons. 

Mr. Mack. Which line is that on on the chart ? 

Mr. Dorrrer. That is on the fourth line. 

Mr. Srrrick. Not counting that top one. 

Mr. Mack. Yes, I understand that. 

Mr. Dorrrer. Then, channel 5 begins at 76 megacycles and it is 
followed by channel 6, which ends at 88 megacycles. 

Then, following that, is a portion of the spectrum which had been 
and is presently “allocated to FM, or frequency modulating broad- 
casting. And then after that follows Army directional r: adio r ange, 
and then airdrome control use, and then some more Government and 
then some amateur, and then some more Government, and so on, until 
we get to 174 megac ycles, where channel 7 starts. 

Then channel 7 is followed by channels 8, 9, 10, 11, 12, and 13, up 
to 216 megacycles. 

Now, that constitutes what is referred to as the VHF or the very 
high frequency. 

Now, you will observe that following that, again, there is a large 
portion of the spectrum allocated to the Government for Government 
uses, and then there is some more for aeronautical, and then there 
is some for the amateur until we get to 470 megacycles. 

Then that portion of the spectrum from 470 megacycles to 880 
megacycles comprising a spectrum space for 70 ch: unnels is the VHF 
portion of the spectrum. 

Now, that was the fundamental difficulty and the inability of UHF 
to intermix with VHF. It resulted in a technical equipment difficulty. 
We realized that perhaps this could be solved if we could move all of 
television broadcasting together, make it contiguous, because then the 
set manufacturers could produce economically and efficiently tele- 
vision sets which would be all-channel sets. 

If we had all-channel sets, we would not have to divide 12 channels 
throughout the country. We could divide 82 channels throughout the 
country and we wouldn’t have this terrific scarcity in television chan- 
nels tod: ay. 
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So that the Commission early in the arising difficulties, which be- 
came apparent—the public not accepting the UHF portion of the 
spectrum which had been offered to them—began to contact the 
Government. 

So, it was informal. 

About November 1955 we finally got together and the Commission 
and the head of ODM and his specialists and his assistants, and all 
of the FCC Commissioners, and a good portion of our staff, got 
together and discussed at length and then corresponded back and 
forth in some kind of an effort to see whether or not this portion of 
the spectrum which was devoted or allocated to governmental use 
could not be shifted around. 

We were in a position where we were negotiating. We were actu- 
ally in a frame of mind where we would do some trading, and if the 
military indicated that it needed more channels for its use than we 
needed for television broadcasting, some of the Commissioners were 
of a frame of mind that we would probably cut down a little bit on 
the 82 channels if we could just get that continuous ribbon to solve 
that problem. 

Now, that is a type of negotiation, or it is descriptive of one type 
of negotiation that goes on between our administrative agency and 
the executive. 

Mr. Mouwper. Well, now, is that responsive to your question ? 

Mr. Mack. Yes. 

Mr. Mouuper. Mr. O’Hara? 

Mr. O'Hara. This question could be directed either to you, Mr. 
Doerfer, or to Mr. Craven. 

Mr. Craven, I believe you are an engineer, are you not? You were 
before you became a member of the ICC. 

Mr. Craven. I am supposed to be. 

Lam a fellow of the Institute of Radio Engineers. 

Mr. O’Hara. And you are considered an expert, are you not, in the 
field of radio and television ? 

Mr. Craven. Thank you very much. 

I still have many things to learn. 

Mr. O’Hara. What portion of the spectrum as actually in use is 
allocated for use, Mr. Craven? Will you give me the figures on that, 
approximately / , 

Mr. Craven. Well, definitely, practically all of the spectrum up to 
890 megacycles has been definitely alloested for use. 

The ¢ ‘hairman spoke of a heari ing on between 890 and above. We 
propose to make permanent allocations in that portion of the spectrum. 
Much of it is being used now, particularly by the Government and 
other non-Government services; but we are in the process of refining 
that. use. 

Mr. O’Hara. What is the comparison of Government use, the al- 
location of Government use, and non-Government use? What is the 
proportion ? 

Mr. Craven. Approximately 50-50 percent for the entire usable 
portion of the spectrum. 

Mr. O'Hara. About 50 percent for the Government and 50 percent 
for non-Government. 

Mr. Craven. That is right. 
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Mr. O’Hara. In other words, the allocations which have been made 
were designed to be as practicable as they could be for that sort of 
a division or allocation. Is that right, Mr. Craven ¢ 

Mr. Craven. Yes, sir. 

I want to interpose here in some respects, I did not return to the 
Commission until 1956, so I did not participate in any of those ne- 
gotiations; but from what I do know of the military use and perhaps 
their inability to accommodate new things was the fact that during the 
war there was a tremendous surge in the development of new equip- 
ment in which the Government had inv ested billions of dollars, and 
one of the difficulties is these taxpayers’ money and how to get rid of 
that and do something new. 

Mr. O’Hara. Is that this new system of communications, military 
communications ? 

Mr. Craven. Those were developments during the war as a result 
of research and the need for different forms of communications to 
carry out the more modern warfare of today. 

Mr. O’Hara. Mr. Doerfer, this question can be directed to you: 
What effect, if any, have the court decisions, the decisions of the cir- 
cuit court of appeals or the Supreme Court—in what respect have 
they affected what was the original intent of Congress, as you see it? 
In a general way. 

Mr. Dorrrer. Well, I would say that the question of administrative 
finality has been quite troublesome to the Commission. 

To give you an illustration of what happens in an effort to try to 
get television out to the people so that they can enjoy it during their 
lifetime, it must be remembered that many communities, about 60 
communities, had some form of television as early as 1948, and then 
the Commission realized that the 12 or the 13 VHF channels they 
had at that time would not be sufficient, even though duplicated 
throughout the country at spaces whereby there would be no destrue- 
tive interference created. They realized that it must have more space, 
as I have indicated before. 

So, during that process and the hearings, which was about a 4-year 
freeze, many people throughout this country were denied a television 
service; so that, about 19: 52, in the spring of 1952, when the sixth 
order and report was issued, and it was hoped at that time that a com- 
bination of V’s and U’s would intermix and provide a nationwide 
competitive television system with ample service, the competitive hear- 
ings by this time now begin to get quite involved, and it was apparent 
that some of these stations were making huge profits, and the con- 
ference became very—I might say—intense, and there was no consid- 
eration given to any shoddy preparation. 

The engineers and the attorneys certainly put forth tremendous ef- 
forts to try to convince the hearing examiner and then, later, the Com- 
mission that their particular clients should have it. 

Well, because of certain procedural acts in the Federal Communi- 

cations Act, which, over and above the administrative act, required us 
in complying with it to move slowly, in the meantime the problem of 
scarcity is becoming more complic ated. 

Now, we get to the administrative finality. 

We have had hearings where, after a vear or 2 years in the process- 
ing line, they finally came to the Commission on Commission level for 
decision. 
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We had decided those cases and the result was not accepted by the 
losers, and they appealed to the courts. 

While one of these cases was on appeal to the courts, one of the 
applicants—or, rather, an individual—a partner, one of the applicants 
died. Immediately, they made a move to have—by that, I mean the 
attorneys for that applicant made a move to have us now reconsider 
this entire case because there had been a change in one of the principal 
partners in the application or in that particular setup. 

Now, in one case, it was a losing applicant that died, and we had 
found in that particular case that the losing applicant’s newspaper 
interests, together with some other tie-in ar rangements—I don’t re- 
member the exact language that we used, but it was a negative find- 
ing against him. He ‘died. And he asserted now that that kind of 
sweetened up his case, and he should have a new trial; so that he made 
moves accordingly. 

And the circuit court of appeals said that was true, and the circuit 
court of appeals pointed out that we relied heavily upon the experi- 
ence and the character of these individuals; which we did. 

Well, now, it takes a year, in many cases, to finally decide a case, 
even on appeal from the Commission. So that we have great difl- 
culty in trying to explain to Members of Congress or to the people 
why in the world, when an application is filed as early as 1948, it 
hasn’t been decided in 1955 or 1956. 

We realize that if that is—excuse me. 

Mr. O’Hara. Have you finished? My time has expired. 

Mr. Doerrer. I just wanted to add one thing, and that is that, 
unless Congress can help us put some finality to our decisions, regard- 
less of the change of circumstances after we are through, the mortality 
table will keep some of these things going for the next 75 years 

Mr. O’Hara. Thank you. 

Mr. Moutper. Mr. Flynt, of Georgia. 

Mr. Fiynv. Mr. Doerfer, do you consider the Federal Communica- 
tions Commission to be, in any sense, a part of the executive branch 
of the Government? 

Mr. Dorrrer. Well, as I tried to explain, Congressman Flynt, we 
do have areas of relationship with the executive. I could answer it 
in the negative by saying we consider ourselves a part or an arm of 
Congress in certain of our functions, and in certain of our functions 
we have executive duties. 

And then again we would take off the legislative hat and we put 
on an executive hat, and then we take off that hat and we put on an 
administrative hat. We are really an agency with 3 hats, and some- 
times we don’t look very good trying to wear all 3 of them at the 
same time. 

Mr. Friynr. Now, Mr. Doerfer, you say sometimes you consider 
you have executive duties and exercise executive functions. The 
only executive functions, and the only executive duties that you have 
are confined, are they not, to these mentioned in the act ? 

Mr. Dorrrer. Oh, yes. 

Mr. Fiynt. The purpose of the act, as you know, was to create the 
Federal Communications Commission as an independent agency. 

Mr. Dorrrer. Yes; it is my understanding. 


32090—58—pt. 1 11 











156 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Fiynv. If it had been the intention of Congress to make it a 
part of the executive branch, there would have been no necessity for 
the creation of the Federal Communications Commission. The duties 
and functions assigned to it could just as easily have been put into 
one of the departments in the executive branch, that department to 
have been decided upon by Congress or by the executive itself. ‘There- 
fore, when you receive an Executive order, will you tell us what your 
reaction to the receipt of an Executive order is? é 

Mr. Dorrrer. I am afraid I don’t understand. If you will use 
an illustration, what order I get 

Mr. Fiynr. Do you feel that an Executive order, in the normal 
sense of that term, is intended to apply to departments within the 
executive branch, or do you consider that they include the independ- 
ent agencies of which the FCC is one? 

Mr. Dorrrer. Well, if it relates to classification in the civil service, 
we certainly have a problem there. And then we have some securi- 
ties problems, where we must respond to the executive. And then I 
might point out that section 606, the powers of the President in war 
emergency—well, he can amend the Commission’s rules. Let me refer 
specifically to 606 (d). 

Mr. Fiynvr. I have it before me. I am glad you referred to it. 

Mr. Dorrrer. Under 606, under (d), it says: 

Upon proclamation by the President that there exists a state or threat of war 
involving the United States, the President, if he deems it necessary in the in- 
terest of the national security and defense may, during a period ending not 
later than six months after the termination of such state or threat of war, and 
not later than such earlier date as the Congress by concurrent resolution may 
designate, (1) suspend or amend the rules and regulations applicable to any 
or all facilities or stations for wire communication within the jurisdiction of 
the United States as prescribed by the Commission; (2) cause the closing of any 
facility or station for wire communication and the removal therefrom of its 
apparatus and equipment; or (8) authorize the use or control of any such 
facility or station and its apparatus and equipment by any department of the 
Government under such regulations as he may prescribe, upon just compensa- 
tion to the owners. 

And then, of course, the Executive order relating to conelrad is 
implemented or emanated by reason of the Korean emergency, and 
we do have today, as everybody recognizes, a state of great stress, 
so that there is a feeling on the part of the Commission not to— 
there is a feeling on the part of the Commissioners to be perfectly 
willing to cooperate with the executive with respect to the defense 
of this country, and it must be remembered in this new age, in a 
sputnik age, that things happen very rapidly and that there isn’t 
a single Commissioner, nor do I think a single Congressman, who 
wouldn’t for the moment acquiesce to any demands of the executive 
with respect to the spectrum space if during negotiations it were in- 
dicated that there was a good reasonable cause for concern and that 
we should take every precaution. Today we just cannot wait to mull 
over interminably whether or not this would be better to retain for 
civilian use or national use. Some of these decisions have to be made 
almost on the say-so of the military; not quite. We do ask them to 
give us the reasons, but, nonetheless, our frame of mind is that we 
don’t want to bicker. If the military indicates that it is absolutely 


necessary, my frame of mind would be to cooperate. 
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Now, it is true that, sometimes, the military doesn’t or the execu- 
tive or the ODM does not approach us with that air of finality with 
the absolute demands. The approach is sometimes, “Well, we need 
this. We have a growing need, and we know that you have a prob- 
lem, although we don’t understand all of it, but give this some thought 
and let us sit down and talk and see what we can do.” 

Mr. Moutper. I don’t think it is responsive directly to his question. 
Proceed, Mr. Flynt. 

Mr. Fiynt. Another question to follow that, Mr. Doerfer: Is it 
your opinion that the representative form of the Government, in the 
three Government structures, and the rights of all free Americans 
could be effectively destroyed by a continuing proclamation of a 
state of emergency which, of course, was intended to proclaim a 
state of war or a state of threat of war? 

Mr. Dorrrer. Yes. I suppose so. The Korean emergency Ex- 
ecutive orders are still in effect. 

Mr. Fiynt. My reason for asking that question was designed to 
inquire into, to obtain evidence at hearings such as this, for the 
possibility of future legislation to prevent the usurpation of powers 
of the legislative branch of the Government under the guise of a 
so-called state of emergency. 

Mr. Dorrrer. Well, Congressman Flynt, I think the answer to 
that question would be that, in our form of government, where we 
have the three branches, all three are interested in the preservation 
of our country. Now, if Congress, in enacting a law, indicates or 
preserves a law over a period of time that gives the executive certain 
discretion and certain powers, and those powers are abused, naturally, 
I quite agree with you, but I can’t concede for the moment that 
there is any evidence at all that these powers have been abused by 
the executive. 

Mr. Fiynv. Let me say I agree with you that all three branches 
are interested in the security of our Nation and of our form of 

overnment. However, do you not think that it is true that a proc- 
amation of a state of emergency when no war or no threat of war 
exists could result in a concentration of all powers of government in 
1 branch of the 3 branches to the complete destruction of the other 2? 

Mr. Dorrrer. Yes; it could. May I comment? I am of the philos- 
ophy where I believe in a good deal of local controls. I mean 
State government, the States-rights concept which you hear so 
much about. And yet I appreciate that, during times of stress, 
this country has repeatedly permitted the flow of power down to 
the Central Government, and, as the emergencies recede, as the 
dangers begin to pale and retreat, those powers flow back again, 
and that is how I conceive our constitutional form of government. 

Those three departments have, generally, cooperated with each 
other. I am aware of the fact that, under the guise of an 
emergency, sometimes some powers are retained too long, but, from 
the proper perspective, I would say that there is an evening, there 
is a balance, and there is an adjustment, and [ quite agree with you 
it is quite possible, if that flow doesn’t recede or if there is some 
obstruction to the flow back and forth, certainly one branch could 
destroy the others. 
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Mr. Fiynt. One more question. Would it be a correct statement 
to say that what you have said could be summed up into saying that 
there is a considerable overlap between a period of emergency and a 
period of stress ? 

Mr. Dorrrrr. Yes. I think that is a good statement. 

Mr. Frynr. My time has run out, too. 

Mr. Craven. I would like to add one word. Speaking as a citizen 
of this country, thank God we have got a Congress. 

Mr. Movutper. Mr. Hale? 

Mr. Hater. I don’t think I have any. 

Mr. Moutper. Mr. Hale has no questions. 

Mr. Moss? 

Mr. Moss. Mr. Doerfer, I would like to get back for a moment to 
this 606 and the attitude of the Commission on section 606. As I 
understand it, you feel that, because there is unquestionably a period, 
whether or not formally proclaimed, of emergency, it is incumbent 
upon the Commission to lend every cooperation to the executive in 
solving the day-to-day problems which are encountered in the alloca- 
tion of the use of the spectrum. Is that correct? 

Mr. Dorrrer. Just that last part. Could you repeat that last part? 

Mr. Craven. I would like to interject an answer to that. In my 
dealings with the Government departments, I am not pushed over 
just because they need a frequency for military purposes. I draw 
to their attention that there is a need for peacetime economy or a 
civilian economy, even under these conditions. 

Mr. Moss. Well, I appreciate that, but I was very much interested 
in the response of the Chairman to that question. 

Mr. Dorrrer. Well, Congressman Moss, the very first page of the 
Communications Act, title I, section 1, provides that, for the pur- 
poses of regulating, and so forth, down to the fifth line “for the 
purpose of the national defense,” and that may not necessarily be 
an emergency situation. 

Mr. Moss. Well, I was interested in your comment. The attitude 
of yourself, and I think you include the Commission, under the con- 
ditions existing today—and you related that attitude to the language 
in section 606—I am interested in that because in section 606 there 
is a grant of authority to the president, but I think if there is just 
a ready willingness on the part of the Commission to agree to any 
request without a careful examination 

Mr. Dorrrer. I didn’t mean to give that impression. 

Mr. Moss. For an independent status, to determine the public 
interest, even though we are in a state of national emergency, whether 
or not formally proclaimed, the intent of Congress here, it seems to 
me, was to cloak the President with ample authority to act upon his 
own in times of national emergency. It did not impose on the Com- 
mission that responsibility but, rather, on the President. 

Mr. Dorrrer. Well, I don’t quite agree with that, Congressman 
Moss. 

Mr. Moss. Could you quote any language in the section which 
places upon the Commission the responsibilities for the authorities 
which are granted to the President by this language ? 

Mr. Dorrrer. Well, in response to the first part of your question, 
the Commission certainly has a duty and an obligation to prepare 
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Jong in advance of an emergency, so to speak. We just can’t wait 
until the crisis is upon us and then start to plan. 

Mr. Moss. I recognize that. 

Mr. Dorrrer. And I think, in that context, my previous answer 
should be understood; that, during this planning process, things may 
occur—for illustration, like the Suez situation—which immediately 
put us in that frame of mind that I was discussing before, but with 
the recession of that crisis 

Mr. Moss. Would you stop for a moment? “In that frame of 
mind.” I think it is very important at this point because, while I 
have great respect for the military, and I am inclined also to weigh 
their recommendations carefully, I also recognize that there is always 
the tendency there to push a little beyond that which they can justify. 
I see it in the withdrawal of airspace, and I certainly think that you 
would have encountered instances of it where they have requested 
allocations of portions of this spectrum, and, while we must consider 
carefully, I don’t think we should be put in a frame of mind that 
makes us too willing to accept without the proper examination. 

Mr. Doerrer. Well, I might say this, Congressman; that we don’t 
capitulate with respect and make every concession that the military 
asks of us. There isa great deal of discussion back and forth. How- 
ever, there are situations where, when the military indicates that it 
is of the utmost vital importance to the national defense, we are in 
no position to checkmate them, and I am not aware of any unreason- 
able demands. I am not aware of any complaints or any unreasonable 
demands made by the military. Most of the people concerned 
are reasonable minded and they try to understand each other’s prob- 
lem, but somewhere along the line we are in this position where, if 
the military indicates to us that it is in a position to know, we must 
certainly give heavy weight to it. 

Mr. Moss. Well, indicating it is in a position to know, does it also 
acquaint you sufficiently with the facts, not just with the reported 
facts, but with the actual facts for you to make the decision? Be- 
cause I have, in a period of 214 years now of rather intensive study, 
learned that when they say, “We are in a position to know, but we 
can’t tell you,” sometimes what they can’t tell you isn’t nearly as im- 
portant as they claim it is. I am just wondering if you push sufli- 
ciently to completely satisfy yourselves, on the basis of the facts, 
that their needs are proper. 

Mr. Dorrrer. [I think that Commissioner Craven can give an 
illustration. 

Mr. Craven. I would state that, so far as my representation of the 
Commission is concerned, I have demanded information which would 
enable me to pass some judgment, at least, with respect to the abso- 
lute requirements for military purposes. 

For example, I can’t speak of it because it is classified. They 
wanted—the military—to apply a new development in a field of new 
type of communication which is necessary in this modern age. I 
am trying to get away from security things as best I can. And I 
was completely satisfied, from the technical standpoint, that their 
position was very well taken. There was no other portion of the 
spectrum. 
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In addition to that, I demanded that they also state to the Com- 
mission, in writing by some responsible person, like the Secretary of 
Defense, that this was absolutely essential in the national defense. 

Mr. Moss. Well, I am pleased to learn it, because I think one of 
the things that independent agencies and the Congress suffer from 
frequently is the fact that the representatives of the executive are 
armed with all of the facts which they tell us are classified and which 
we are not permitted to consider as fully as we should. 

Mr. Craven. This came up from pretty high authority in the 
echelon of command; that, under the Communications Act, we could 
not take space away from our licensees without such statements from 
them and a complete justification. 

Mr. Dorrrer. Congressman Moss, may I add just one brief state- 
ment ? 

Mr. Moss. My time has expired, but I want to come back a little 
further on this matter of independence. 

Mr. Harris. Mr. Chairman, if there is an answer in response to 
that question, I ask unanimous consent that he be permitted at this 
time to answer. 

Mr. Moutper. No objection. 

Mr. Dorrrer. I, myself, have been concerned with the very prob- 
lem that you have raised, and the Commissioners have been con- 
cerned with it. Individual Commissioners have discussed what 
would be best to do. 

Now, if I may just briefly—I have a half paragraph here that 
indicates some of my thinking. I have been of a frame of mind to 
recommend to this committee the possibility of Congress creating a 
commission that will stand above both the Federal Communications 
Commission and the military authority and which would be charged 
with a twofold task. First, it would create a study group which 
would explore the present situation and plot the future. Second, 
it would make determinations and allocations between civilian and 
military needs. I would submit for your consideration the thought 
that such a commission might be created to consist of representatives 
of the Department of Defense, the Joint Chiefs of Staff, the De- 
partment of State, the Office of Defense Mobilization, and the Federal 
Communications Commission. Such an agency would have the power 
to inventory and to evaluate, and that, I think, is very important, 
and to coordinate on a unified basis one of the most important re- 
sources needed for the defense of the United States. 

I have this proposal in mind, and it is somewhat like Senator 
Potter’s resolution, and Congressman Bray’s, and some of the others, 
and I thought at the outset of the hearings that your committee 
might understand that we are fully aware of one of the most impor- 
ant intents of Congress to provide adequate communications facilities 
for our national defense and, at the same time, provide a rapid, effi- 
cient communications service for the development of our national 
economy, and I feel it is my duty to point out, as soon as I get my 
thoughts formulated in an orderly procedure, which isn’t at the par- 
ticular moment, our function is not static but that, in this new age 
and this missile age, there is much to be done. 

Mr. Moutper. Mr. Heselton? 

Mr. Heseiton. Mr. Doerfer, the emergencies under section 606 
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were on September 8, 1939, and May 27, 1941, were they not? 
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Mr. Dorrrer. Yes, but there are some more. There is one on 
Korea, I understand. There is one on Korea. 

Mr. Heseiton. What date is that; do you know? 

Mr. Dorrrer. I think it is on page 81, the footnote. 

Mr. Heseuton. I do not find it. Supply the date for the record. 
Then there were three occasions. 

(The information requested follows :) 

FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., February 5, 1958. 
Hon. Morgan M. MouLpeEr, 
Chairman, Special Subcommittee on Legislative Oversight, Committee on 
Interstate and Foreign Commerce, House of Representatives, Washing- 
ton, D. C. 

DEAR CONGRESSMAN Movu.Lper: At the hearings held before the Special Sub- 
committee on Legislative Oversight on January 29, 1958, Congressman Heselton 
requested that there be supplied for the record the date on which the emergency 
in connection with the Korean war was proclaimed (transcript, p. 46). This 
information is in addition to the proclamations of emergency of September 8, 
1939, and May 27, 1941, mentioned on page 45 of the transcript. 

In accordance with Congressman Heselton’s request, we have checked the 
Federal Register, which discloses that on December 16, 1950, President Truman 
issued Proclamation No. 2914 (15 F. R. 9029), proclaiming the existence of a 
state of national emergency. It further appears from the Federal Register 
that on December 10, 1951, the President delegated to the Commission some 
of his authority under section 606 (c) of the Communications Act, subject to 
certain specified limitations. (Executive Order No. 10312, 16 F. R. 12452.) We 
have also checked with the Federal Register Division of Archives and have 
been informed that since the enactment of the Communications Act, these have 
been the only Presidential proclamations of national emergencies. 

We are enclosing an extra copy of this letter for Congressman Heselton, in 
the event that he wishes it for his files. If we can be of any further assistance 
in this matter, please do not hesitate to let us know. 

Sincerely yours, 
JOHN C. DoEeRFER, Chairman. 

Mr. Hesreitron. Now, in the framework of section 606, Congress 
asserts to itself the right to terminate the period of national emer- 
gency by concurrent resolution in the Congress, is that so? 

Mr. Dorrrer. I so understand it. 

Mr. Heserron. I will reserve the balance of my time. 

Mr. Dorrrer. I was thinking of the 1950 one by President Truman, 
That is by Executive Order No, 10312. 

Mr. Hrseiron. Supply it for the record. Don’t bother to take up 
the time. 

Mr. Moutprer. Is that all the questions you have? 

Mr. Harris, chairman of our committee. 

Mr. Harris. Mr. Doerfer, do you subscribe to the policies that the 
Congress intended that the F ederal Communications Commission as 
a regulatory agency be an arm of the Congress and therefore an 
inde :pendent agency ? 

Mr. Dorrrer. Yes. 

Mr. Harris. Do you feel that the Federal Communications Com- 
mission is principally and generally responsive to the Congress? 

Mr. Dorrrer. Yes, I do, excepting those particular categories 
where I—— 

Mr. Harris. I realize that the Congress has passed various statutes 
that would require coordinated efforts with the executive branch. 
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Do you feel that the fact that under the Reorganization Act the 
President has the authority to designate the Chairman of this Com- 
mission or any other commission lessens that principle any at all? 

Mr. Dorrrer. I don’t think—I haven’t really given that too much 
thought, Mr. Harris. The designation of a chairman or the election 
of a chairman is quite a mooted thing throughout regulatory agencies, 
In some cases it causes an election that causes dissension, hard feel- 
ings, and in other cases they get along very well. I just don’t know 
what the answer is. 

Mr. Harris. I realize it is a problem which the Commission does 
not determine. It is determined by submission to the Congress of 
the reorganization plans which the Congress agreed to. 

Mr. Dorrrer. No. I don’t think the FCC was reorganized. May 
I point out that the Chairman of the FCC 

Mr. Harrts. I didn’t say the reorganization of the FCC. I say 
under a reorganization act. 

Mr. Baxer. Congressman Harris, in order to clarify it, I want to 
oint out that there were a number of reorganization orders issued 
y the President with respect to regulatory agencies. The one with 

respect to the Federal C ommunications Commission was rejected by 
Congress. Therefore, the only act which controls the President’s 
appointment of the C hairman is the Communications Act itself which 
designates that he shall appoint the Chairman. 

Mr. Harris. That is included in the act itself ? 

Mr. Baker. Yes, it is, sir. 

Mr. Harris. And the Congress did that at the outset with the 
Communications Act of 1934. 

Mr. Baxer. That is correct. 

Mr. Harris. That is all. 

Mr. Dorrrer. The designaton of the Chairman by the President 
here doesn’t give the Chairman of the FCC much more power than 
any other Commissioner. He presides at the meetings but his vote 
doesn’t count any more, and his views, unless he is persuasive, aren’t 
any more effective than if he were just another Commissioner. 

Mr. Harris. I think I know something about what you mean. 
[ Laughter. | 

Mr. Moutper. In order to assist the reporter to keep the record 
clear, would you identify yourself ? 

Mr. Baxer. I am Warren Baker, the General Counsel of the FCC. 

Mr. Mack. Mr. Chairman, we are all, I understand, going to be 
given an opportunity to question the witness at the end. 

Mr. Moutper. Following questions by counsel. 

Dr. Schwartz? 

Mr. Scuwartrz. I would like to cover, if I may, a few of the same 
general areas which we dealt with in the other agencies in the past 
few days. Aside from section 606, Mr. Doerfer, do you consider 
your agency an arm of the Congress rather th: an a part of the 
executive / 

Mr. Dorrrer. Well, I have always regarded an administrative 
agency, of independent character created by the Congress, to be a 
creature of Congress, but in the enactment and in the creation of 
that agency, Congress has given it not only the duty to fill in the 
broad standards laid dow n, but quasi-executive and quasi-judicial 
functions and duties. 
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Mr. Scuwartz. But to be exercised as an arm of the Congress, not 
subject to executive control. 

Mr. Dorrrer. Yes. 

Mr. Scuwartz. Do you think that the controls exercised by the 
Bureau of the Budget over the Commission tend to derogate from 
this position of independence of the executive ? 

Mr. Dorrrrr. The only place where the controls are effective in 
the budget, any function of the Federal Communications Com- 
mission Ww hich imposes upon that Commission the duty to recommend 
legislation to Congress always has a cost factor. The taxpayer is 
involved. And we do submit to the Bureau of the Budget proposed 
legislation, but we also submit the same to Congress. 

‘Now, if the Bureau of the Budget supports us, well and good. But 
if it does not, we are still free to ‘advocate our views before Congress, 
our recommendations, and we do. There have been instances in 
which the Bureau of the Budget has not seen fit to support proposed 
legislation by the Federal Communications Commission, and none- 
theless, we were not persuaded by the reasons and continued with our 
original recommendation. 

1 refer to the elimination of the excise tax on UHF sets as one, or 
on all-channel sets, excuse me, as one illustration. There may be 
some others which could be supplied. Or the network study. I 
don’t know about the network study. Well, all I can say is we 
have always submitted our views. We can give illustrations where 
the Budget Bureau didn’t agree and where we didn’t agree with the 
Budget Bureau. 

Mr. Scuwarrz. That is with regard to legislative clearance, is 1t 
not? Submission of legislative proposals under Budget Bureau Cir- 
cular A—19- 

Mr. Doerrer. Yes. 

Mr. Scuwarrz. Which requires all agencies to submit to the 
Budget. But it is your feeling, if I understand you, that you are not 
obliged to concur in the Bureau of the Budget’s decision with regard 
to legisl: itive matters. 

Mr. Dorrrer. No. I have never felt that way and I think there is 
a specific provision. 

Mr. Scuwartz. That is true in the other agencies as well. 

Mr. Dorrrer. Specific recommendations to Congress as additional 
legislation which the Commission deems necessary or desirable, in- 
cluding all legislative proposals submitted for approval to the Diree- 
tor of the Bureau of the Budget, and that is in our report to Congress 
and that is on page 8a of the act and it is 4 (k) (5) of the act. 

Mr. Scuwartz. Now, what about the relationship with the Bureau 
of the Budget with regard to appropriations themselves? Has the 
Budget ge snerally concurred with your recommendations? 

Mr. Dorrrer. No. 

Mr. Scuwarrz. Do you feel yourselves bound in coming before the 
Appropriations Committee by ‘the fact that the Budget has cut you, 
or do you state your actual views? 

Mr. Dorrrer. We have a directive, Dr. Schwartz. 

Here is Mr. Cox who prehaps can give you the specific information. 

Mr. Cox. My name is Robert W. Cox. I am executive officer 
of the Commission. I can speak from personal knowledge of the 








164 REGULATORY COMMISSIONS AND AGENCIES 


last 10 budget periods of the Commission, during which time I have 
been budget officer of the Commission as well. 

I know of no case during that period of time in which the Bureau 
of the Budget put any formal or official restrictions in any way upon 
the Commission’s freedom of distribution of the overall allowance in 
the appropriation made by the President or in which the Bureau 
of the Budget in its other financial powers tried to exercise any au- 
thority other than the overall one of apportioning funds and recom- 
mending to the President allowances. 

With respect to your other question of testifying in support of the 
President’s budget, the Bureau of the Budget has never, to my knowl- 
edge—and I think I would have known of it—has never called us or 
expressed to us any objection to any position taken by a Commissioner 
before an appropriations committee, and in practically all appropria- 
tions hearings, either the chairman or members of the Appropriations 
Committee get around to saying, What did you ask the Bureau of 
the Budget for? And our Commissioners have felt free to state what 
has been their position. 

Mr. Hesevton. Will counsel yield for one question ? 

Have the Appropriations Committees of the House and Senate 
and the Congress itself always agreed with your requests for 
appropriations ? 

Mr. Dorrrer. No. 

Mr. Scuwartz. To what extent has the Federal Reports Act of 
1942 hindered your investigative functions? I am thinking of the 
requirement that, if you have any investigative form or demand which 
is to go to more than 10 people, the Bureau of the Budget must clear 
it. 

Mr. Dorrrer. Well, I am not aware of ever being turned down, but 
I would like to have Mr. Cox answer that question, whether during his 
experience he has ever been turned down. 

Mr. Cox. No. sir. I know of no case in which the Budget Bureau 
has turned us down. We have had to do some negotiating on some 
forms and questionnaires, and they have expressed disagreement, but 
generally in the showdown they have said, “Well, go ahead.” We don’t 
think it is right. They have given approval. I know of no exception. 

Mr. Scuwartz. Such negotiation, then, in your opinion has not 
in any way impaired the ability of the Commission to perform proper- 
ly its investigative functions. 

Mr. Cox. Not in my opinion, sir. The program people in our Com- 
mission, or our Commissioners, neither of those groups has at any 
time indicated to me any dissatisfaction with the results of these 
negotiations with the Bureau of the Budget with respect to forms 
and questionnaires. 

Mr. Scuwartz. Thank you. 

You discussed in answer to one of the member’s questions, Mr. 
Doerfer, the question of judicial review, and I would like, if I may, 
to briefly go into that. It is one of the areas covered by the subcom- 
mittee’s original resolution with regard to subjects to be dealt with. 

Do I understand that you feel that the courts have been unduly 
strict in reviewing decisions of your agency ? 

Mr. Doerrer. I think in some procedural respects, but I have 
always bowed, of course, to the decision of the courts. I sometimes 
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felt that it could have reached the opposite conclusion. I feel that 
there are three areas where Congress should listen to our proposals. 
We have submitted some legislation, some proposed legislation to 
Congress, which may help clarify it. There is some other legislation 
which may be forthcoming. I refer, of course, to 309 (c), so-called 
protest law. I think that the courts have given a little wider inter- 
pretation to what constitutes a party at interest and what rights people 
who are alien to the immediate proceeding before us should have to 
intervene, set their own issues, and compel a hearing upon many issues 
over which we have no jurisdiction. 

I feel that the dicta in the Sanders case should be clarified. I think 
that that provision of the statute, which I call the dynamiting statute, 
whereby if some applicant—what is that section ? 

May I read that to you? 

Mr. Scuwartz. Certainly. 

Mr. Doerrer. Section 319 (a) : 

No license shall be issued under the authority of this Act for the operation of 
any station the construction of which is begun or is continued after this Act 
takes effect, unless a permit for its construction has been granted by the 
Commission. 

And follows some more not material at the moment. 

Now, we have had illustrations where an applicant has come in and 
gotten a construction permit who is not in the contest at all, and we 
have given him a construction permit and then somebody—it might 
be a competitor in a nearby community—will advise the Commission 
that he has done some prior construction. 

In one case he laid the foundations for a tower. And we could do 
nothing else but prohibit him from using those foundations. I learned 
later that he actually dynamited those foundations and then the next 
day gave the foreman on the job instructions to repour the very same 
athing, and tried to explain that that was the law and the Federal 
Communications Commission required it. 

Well, now, there is a great deal of discussion as to whether or not 
if we allowed somebody to construct the station first and then come 
in and ask for a permit, we may not be influenced by that prior con- 
struction. Sympathy, for an illustration. 

I have always felt that anybody who engages in power construction 
does so at his peril. We should not take it into consideration. It 
shouldn’t even be permitted in evidence, and that if it happens that 
either in an uncontested application he gets the grant or even in a 
competitive hearing by that process he gets the grant, he should 
not be compelled to destroy that before he can proceed with the 
erection of the radio or television station. 

Mr. Mouper. May I interrupt? Mr. Flynt, of Georgia, desires 
recognition for a question. 

Mr. Fiynt. Mr. Chairman, I want to ask a question which I was 
precluded from doing a minute ago because of the limitation of my 
time, and that is, what are some of the standards or criteria established 
by the Commission in determining which applicant shall receive a 
certain frequency or channel ? 

Mr. Doerrer. Well, if it is an unopposed application ? 

Mr. Fiynt. No, if it is opposed ? 








166 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Dorrrer. Well, if it is opposed, there are a number of criteria. 
There is nothing definite and there is no way of really telling which 
criterion takes precedence over another or over a series of others. 

Mr. Fiynt. Could you name some of them ? 

Mr. Dorrrer. Yes. 

Mr. Fiynt. All right, sir. 

Mr. Dorrrer. (1) There is the local ownership; (2) there is the 
integration of local ownership with management; (3) there is the 
criteria of diversification for the mass media of communication; 
(4) there is the criteria of past record and past experience; (5) pro- 
gram plans; well, those are the general criteria. 

Mr. Fiynv. Thank you. 

Mr. Moutper. Mr. Schwartz. 

Mr. Scuwartz. I have no further general questions. 

Mr. Mouxtper. Any other members have questions? 

Mr. Mack. Yes, I have. 

Mr. Mouwper. Mr. Mack. 

Mr. Mack. Mr. Doerfer, is there influence on the Commission by the 
Members of Congress or various ones who try to amend the basic law 
by opinions that they express to the members of the Commission ? 

Mr. Dorrrer. You mean in an adjudicatory case or in our legislative 
capacity ? 

Mr. Mack. No; in general policies of the Commission, is there any 
influence of the Congress on the Commission to deviate from the basic 
law ? 

Mr. Dorrrer. Oh, not to deviate from the basic law. But there 
are many people who have the idea that their ideas are wholly in 
compliance with the provision of the act calling for action in the 
public interest, convenience, and necessity. So that it is impossible 
to disregard viewpoints, regardless of how expressed or when ex- 
pressed, with respect to some of our work. 

We may, however, in our adjudicatory proceedings turn off any 
attempt to mention anything which would influence our decision which 
is not of record, and even by anyone who is not a party in interest 
participating in a proceeding. 

Mr. Mack. Well, then you do not think that a group of Members 
of Congress would cause the Commission to deviate from the basic law ? 

Mr. Dorrrer. No. 

Mr. Mack. In the matter of deintermixture, is it not true that the 
final policy was established as a result of an expression which was 
made by a group of Members of Congress on this subject ? 

Mr. Dorrrer. Well, there were expressions on both sides and there 
were Commission’s decisions on both sides, depending upon the situa- 
tion. Each case we considered to be—I did, at least, separate. I, my- 
self, the record shows, am opposed to deintermixture on the basis 
proposed, and I, of course, am aware of the various views of various 
Congressmen, various groups of Congressmen, and various people and 
members of the industry. But my whole position has been that 
that may require—the solution of that problem may require—the 
solution of that problem will probably require the initiation of another 
comprehensive study, part of which is now already being undertaken, 
which may result in rulemaking and which may result in shifting all 
of television broadcasting up into the UHF portion of the spectrum. 
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Mr. Mack. I am familiar with that. But, now, am I correct in 
thinking that there was a meeting of the Commission at which time 
they established this general deintermixture policy prior to the time 
that they actually considered the individual cases? 

Mr. Dorrrer. Well, we had a general proceeding, a general rule- 
making proceedings, Congressman ! Mack. 

Mr. Mack. Lamsorry, T did not he: ar you. 

Mr. Dorrrer. I said we had a general rulemaking proceeding which 
resulted in a report and order. 

There, of course, was disagreement amongst the Commissioners and 
then we went into specific rulemaking respecting certain areas, and 
again there were certain areas 

“Mr. Mack. You call that a general rulemaking proceeding, is that 
correct ¢ 

Mr. Dorrrer. Yes, the overall UHF problem in this country. 

Mr. Mack. Yes, so I am correct in my belief that there was such a 
proceeding of the Commission ¢ 

Mr. Dorerrer. Yes, there was. 

Mr. Mack. Well, now, in your opinion, do you not think that that 
general policy is clearly in violation of section 307 ? 

Mr. Dorrrer. I thought so, and so stated. 

Mr. Mack. Yes. 

Mr. Doerrer. If you are referring to 307 (b) —— 

Mr. Mack. 307 (b). 

Mr. Dorerrer (continuing). Wherein the Congress indicated that 
the distribution of frequencies shall be upon an equitable and an effi- 
cient basis—and I contend and still contend that UHF is not as ade- 
quate a signal as VHF, and therefore the selective deintermixture 
approach is a violation of the equitable principles of section 307 (b). 

Many Commissioners have disagreed with me. I also feel that in 
the long run it would be an inefficient distribution amongst the several 
States and communities of the frequencies for television. 

Mr. Mack. The basic law states here and mentions the several States 
and communities as to the provision of a fair and efficient equitable 
distribution of radio service. And in my opinion, it would seem to 
be a flagrant disregard of the basic law or deviation from that basic 
law since it is universally accepted, that the UHF is inferior to the 
VHF, therefore, it would appear to me that you are discriminating 
against certain communities by allocating them the inferior service. 
And in my opinion, it seems to be very clear that this is certainly a 
deviation from the intent of Congress, if not a violation of the basic 
law itself. 

Mr. Dorrrer. Congressman Mack, of course there are opposing 
views, and I cannot categorize theme as being absolutely arbitrary and 
in deviation to the statute. There seems to be some reasonable argu- 
ment, but they were not persuasive with me. I would suggest that 
this point 








Mr. Mack. Well, my point remains the same, and that is that if 
we want to change, the laws should be amended by Congress, rather 
than any influence exerted by a group of Members of Congress to 
deviate from the basic law. 

Mr. Dorerrer. Well, I would suggest that you might get the other 
viewpoint from either Commissioner Bartley or Hyde, who have 
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very good reasons for their viewpoints, I will admit. They just 
have not been persuasive with me. I have to say that I agree with 
you. 

Mr. Mack. I merely used this as an example to see if the Commis- 
sion actually operates independently and carries out the intent of 
Congress as provided in the basic laws. 

Mr. Dorrrer. Well, I did not mean to infer there that Congress 
or any Congressman or group of Congressmen, rather, influenced 
these ‘Commissioners, any of the Commissioners, that voted on the 
opposite side. 

Mr. Mack. No, I raised that question. 

Mr. Dorrrer. Well, when I said I agree with you, I wanted to 
qualify that I agree with your conclusions with respect to the appli- 
cation of section 307 (b). But whether a group of Congressmen 
had influenced in any improper sense, I certainly disclaim that; and I 
would be the first to defend these Commissioners on that basis. 

Mr. Mack. My question, of course, was, Is it possible to influence the 
Commissioners in such fashion ? 

Mr. Dorerrer. Well, I suppose any information, any intelligence, 
which a Commissioner gets, somewhere along in the recesses of his 
mind may sooner or later enter into the judgment factor. That is one 
of the hardest jobs for a Commissioner to perform. It is going out, 
trying to get information, trying to get the feel of a new, dynamic 
industry, trying to get the show on the road, at the same time being 
back of the desk later on or the bench in a quasi-judicial capacity 
and then quasi-executive capacity. I agree with Dean Pound: It is 
almost a contradiction of terms. 

Mr. Mack. Well, the purpose, of course, is to keep this rather 
general in nature, anyway, and I presume my time is about to expire. 

I do have another short question on this relationship or the thought 
I was developing earlier; that is, the relationship with the executive 
department. You are appointed as the Chairman by the President. 

Mr. Dorrrer. That is correct. 

Mr. Mack. Now, are you appointed Chairman at the same time you 
are appointed Commissioner, or is it possible for you to be appointed 
Chairman—— 

Mr. Dorrrer. Well, no, I was appointed in 1953 as a Commissioner 
and as Chairman July 1, 1957. 

Mr. Mack. And how long do you serve as Chairman ? 

Mr. Dorerrer. At the pleasure of the President. 

Mr. Mack. In other words, at any time that he would indicate to 
you that he desired to make a change in the chairmanship of the 
Commission, then you would offer your resignation, or whatever 
appropriate steps are necessary ¢ 

Mr. Dorrrer. Yes. 

Mr. Mack. Well, now, that of course seems to me that it makes 
a rather close relationship with the executive department, and I 
was wondering if you feel that Commissioners generally would be 
inclined to resign as Commissioners if, say, Sherman Adams sent 
word over that you were no longer desired on the Commission? 

Mr. Dorrrer. Well, it has not occurred in the past. Commissioner 
Hyde was Chairman, and he did not resign when the chairmanship 
just moved over to Commissioner McConnaughey. 
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Mr. Mack. I am wondering if the word were sent over to any Com- 
missioner, if that would be the situation? I am interested in the 
reaction of the Commissioners. Certainly they would have to give 
some thought as to what they would do if the situation existed. 

Mr. Doerrrer. I am awfully sorry, I just did not hear the last part 
of the question. 

Mr. Mack. My question is, In your opinion, what would be the 
reaction of the Commissioners if such a case developed? 

Mr. Dorrrer. Well, that is quite a subjective reaction. I could 
not speak for the other Commissioners. 

Mr. Mack. Well, I am not speaking of the present Commissioners; 
I am speaking of any individual who is in the same position as you 
Commissioners are in; or if you would care to volunteer informa- 
tion yourself, I would 'be glad to have your personal opinion, 

Mr. Dorrrer. All I can do is speak from personal experience. 

Mr. Mack. Would it be fair to say that you would be inclined to 
continue on as a Commissioner 4 

Mr. Dorrrer. I beg pardon, I am sorry. 

Mr. Mack. Would it be fair to state or to say that you would be 
inclined to continue on as a Commissioner, notwithstanding such word 
reaching you? 

Mr. Dorrrer. I have always regarded my duties and responsibilities 
as an opportunity to serve the country. I would feel that if a set of 
circumstances required a change in the chairmanship and LI still 
could be useful, I would serve. 

Mr. Mack. Serve as a Commissioner ? 

Mr. Dorrrer. As a Commissioner, yes, I would. 

Mr. Mack. Well, I was asking in partic ular now what the situation 
would be as far as being a Commissioner and having this word reach 
you, to resign as a Commissioner; what your reac tion would be. You 
were speaking of resigning as Chairman, is that not correct ? 

Mr. Dorrrer. No. 

Mr. Macx. As a Commissioner? 

Mr. Dorrrer (reading) : 

The Federal Communications Commission shall be composed of seven Com- 
missioners appointed by the President by and with the advice and consent 
of the Senate, one of whom the President shall designate as Chairman. 

Mr. Moutper. Is that all, Mr. Mack ? 

Mr. Mack. No, I would like to have the question answered. 

Mr. Dorrrer. It says the designation of Chairman can be changed 
but not the Commissioner. 

Mr. Mack. Yes, I understand that, and you have already stated 
that if you received word that the President wanted you to resign as 
Chairman, “ie would resign as Chairman. 

Mr. Dorrrer. Oh, no, not necessarily. 

Mr. ema ‘Then I misunderstood you. Would you or would 
you not ¢ 

Mr. Dorrrer. Well, I indicated that it depended upon what the 
situation was. If the President saw fit, for illustration, to ro ate the 
Chairmanship each year, each July 1, and if the situation were such 
that I felt that I could serve the country and be useful to it, I might 
continue. On the other hand, there are some 
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Mr. Macx. In that case, you would refuse to resign as Chairman # 

Mr. Dorrrer. Oh, no; it is not a question of refusing to resign. 

Mr. Macx. Since the Chairman has refused to answer my question 
about resigning as a Commissioner if requested to do so by the 
Executive, ‘T have no further questions. 

Mr. Moutper. Mr. Flynt, of Georgia, desires recognition. 

Mr. Dorrrer. I might answer that you do not resign because the 
President appoints another Commissioner as Chairman. 

Mr. Fiynr. Mr. Doerfer, I was interested in the colloquy between 
you and Mr. Mack. If the President wanted you to resign, he would 
not have to suggest; he could just designate any other member, could 
he not, and you would automatically cease to be Chairman ? 

Mr. Dorrrer. That is right. 

Mr. Frynr. Your designation as Chairman is not subject to con- 
firmation by the Senate, is it 

Mr. Dorrrer. No. 

Mr. Fiynr. And so the President, just by the mere wr iting of a 
letter, could say, “I designate Mr. X to be Chairman” ? 

Mr. Dorrrer. That is right. 

Mr. Fiynr. And, effective the minute that letter was signed, you 
would cease to be Chairman ? 

Mr. Dorrrer. That is right. And that has happened, in 1954. 

Mr. Moutprer. Mr. Moss, do you have any additional questions ¢ 

Mr. Moss. Not at this moment, Mr. Chairman. 

Mr. Movutper. Mr. Doerfer, the Federal Communications Commis- 
sion will be excused from the hearings today until recalled at a later 
date, and the committee will stand in recess until in the morning at 
10 o’clock. 

(Whereupon, at 12:07 p. m., the committee adjourned, to be re- 
convened at 10 a.m., Thursday, January 30, 1958.) 
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THURSDAY, JANUARY 30, 1958 
House or RepresENTATIVES, 
SrrectaL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to call, at 10 a. m., in room 
1334, New House Office Building, Hon. John Bell Williams presiding. 

Present: Representatives Williams, Mack, Flynt, O’Hara, Heselton, 
and Hale. 

Also present: Representative William L. Springer, Committee on 
Interstate and Foreign Commerce; Commissioners Andrew Downey 
Orrick, Harold C. Patterson, Earl F. Hastings, and James C. Sargent. 

Mr. Wurt1aMs. This morning, the committee will hear from the 
Chairman of the Securities and Exchange Commission, the Honorable 
Edward N. Gadsby. 

Mr. Gadsby, I believe you have a prepared statement ? 

Mr. Gapssy. I have, sir. 


STATEMENT OF EDWARD N. GADSBY, CHAIRMAN OF THE SECURI- 
TIES AND EXCHANGE COMMISSION, ACCOMPANIED BY DANIEL J. 
McCAULEY, JR., ASSOCIATE GENERAL COUNSEL; RAY GARRETT, 
JR., ASSOCIATE EXECUTIVE DIRECTOR; PHILIP A. LOOMIS, JR., 
DIRECTOR, DIVISION OF TRADING AND EXCHANGES; BYRON D. 
WOODSIDE, DIRECTOR, DIVISION OF CORPORATION FINANCE; 
MANUEL F. COHEN, CHIEF COUNSEL OF DIVISION OF CORPORA- 
TION FINANCE; ANDREW BARR, CHIEF ACCOUNTANT TO THE 
SECURITIES AND EXCHANGE COMMISSION; WILLIAM E. BECKER, 
ASSISTANT DIRECTOR, DIVISION OF ADMINISTRATIVE MANAGE- 
MENT; DAVID FERBER, ASSISTANT GENERAL COUNSEL; JOSEPH 
B. LEVIN, ASSISTANT GENERAL COUNSEL; ORVAL L. DuBOIS, 
SECURITIES AND EXCHANGE COMMISSION, SECRETARY; J. GOR- 
DON COONEY, ATTORNEY, OFFICE OF GENERAL COUNSEL; JOSEPH 
C. WOODLE, DIRECTOR, DIVISION OF CORPORATE REGULATION; 
LEONARD HELFENSTEIN, DIRECTOR, OFFICE OF OPINION WRIT- 
ING; ELIZABETH B. A. ROGERS, LEGAL ASSISTANT TO COMMIS- 
SIONER PATTERSON; JAMES M. STOREY, LEGAL ASSISTANT TO 
CHAIRMAN GADSBY; RICHARD W. WALDEN, LEGAL ASSISTANT 
TO COMMISSIONER ORRICK; JAMES T. THELAN, LEGAL ASSISTANT 
TO COMMISSIONER HASTINGS 


Mr. Gapssy. Mr. Chairman and members of the committee, my 
® ‘ aT \ P ’ 
name is Edward N. Gadsby. I am from the Commonwealth of 
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Massachusetts, and am Chairman of the Securities and Exchange 
Commission. I am accompanied today by my fellow Commissioners, 
Andrew Downey Orrick, of California; Harold C. Patterson, of 
Virginia; Earl F. Hastings, of Arizona; and James C. Sargent, of 
New York; and also by certain members of the Commission staff. 

Mr. Witt1aMs. Mr. Gadsby, I wonder if you would identify these 
gentlemen and have them stand up? 

Mr. Gapsspy. Commissioner Orrick, of California; Commissioner 
Patterson, of Virginia; Commissioner Hastings, of Arizona; and 
Commissioner Sargent, of New York. 

I also have a number of my staff here. Would you care to meet 
them ? 

Mr. Witt1AMs. Please. 

Mr. Gapssy. Mr. Philip Loomis, Director of the Division of Trad- 
ing and Exchanges; Mr. Byron Woodside, Director of the Division of 
Corporate Finance; Mr. Manual Cohen, General Counsel of the Divi- 
sion of Corporation Finance; Andrew Barr, Chief Accountant; Mr. 
Becker, Director of Personnel; Mr. Ferber, Assistant General Coun- 
sel ; the secretary of the Commission, Mr. DuBois; Mr. Cooney, from 
the General Counsel’s Office; Mr. Woodle, Director of the Division of 
Corporate Regulation; Mr. Helfenstein, Director, Office of Opinion 
Writing; Miss Rogers, legal assistant to Commissioner Patterson; 
Mr. Storey, my own able assistant; Mr. Walden, legal assistant to 
Commissioner Orrick; Mr. Thelan, legal assistant to Commissioner 
Hastings. 

And, at the table with me, Mr. Garrett, my Associate Executive Di- 
rector, ‘and Mr. McCauley, Associate General Counsel. 

Mr. Wiiui1ams. Thank you very much. 

Mr. Gapspy. In accordance with the suggestion contained in the 
chairman’s letter to me of January 15, 1958, we have prepared a gen- 
eral statement covering the matters spec ified in the subecommittee’s 
resolution, a copy of w hich accompanied the chairman’s letter. 

The statutes administered by the Commission—six in number— 
relate, in general, to the field of securities and finance. These laws 
seek to provide protection for public investors and consumers. In 
addition, we are charged with certain functions relative to corporate 
reorganization under chapter X of the Bankruptcy Act. 

The Securities Act of 1933, sometimes referred to as the “truth in 
securities” law, has two objectives. (1) To disclose to investors perti- 
nent and material financial and other information conc erning securi- 
ties offered for public sale by use of the mails or other instrumentali- 
ties in interstate commerce, and (2) to prevent misrepresent: ition, 
deceit, or other fraudulent practices in the sale of securities, gen- 
erally. This disclosure is accomplished by a requirement that the pros- 
pective issuer file with the Commission a registration statement and 
a related prospectus containing significant information about the 
issuer and the offering. These documents are open to public inspec- 
tion as soon as they are filed. The registration statement must be- 
come effective before the securities may ‘be sold to the public. In ad- 
dition, a copy of the prospectus must be furnished to the purchaser 
at or before the sale or delivery of the security. Both the registrant 
and any underwriter are responsible for the contents of the 1 -egistra- 
tion statement, any false statement in which, may subject each of 
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them to severe criminal and civil liability. The Commission has no 
authority to contro] the nature or quality of a security to be offered 
for public sale or to pass upon its merits or the terms of its distribu- 
tion. The Commission’s action in permitting a registration statement 
to become effective does not constitute approval of the securities, and 
the prospectus must clearly so state. 

The Securities Exchange Act of 1934 is designed to insure the main- 
tenance of fair and honest markets in securities. It provides for the 
registration of securities exchanges with the Commission and their 
regulation by the Commission, and for the registration of securities 
listed on each such exchange. It establishes, for issuers of securities 
so registered, certain financial and other reporting requirements and 
regulation of proxy solicitations. It also establishes certain require- 
ments with respect to trading in such securities by directors, officers, 
and principal security holders, and creates certain liabilities to prevent 
the unfair use of inside information. The act also provides for the 
registration and regulation of brokers and dealers; contains pro- 
visions designed to prevent fraudulent, deceptive, and manipulative 
acts and practices on the exchanges and i in the over-the-counter mar- 
kets; and authorizes the Federal Reserve Board to regulate the use of 
credit in securities transactions. 

The Public Utility Holding Company Act of 1935 was passed fol- 
lowing a comprehensive 9- year study by the Federal Trade Commis- 
sion and after searching inquiry by the Congress. Its underlying ob- 
jective is to free operating electric- and gas-utility companies from 
the control of absentee and uneconomic holding companies, thus per- 
mitting them to be regulated more effectively by the States in which 
they operate. It provides for regulation in three separate areas of 
holding- company systems controlling electric-utility companies and 
companies engaged in the retail distribution of natural or manufac- 
tured gas. The first area is covered by those provisions of the act, 
principally those in section 11 (b), requiring the physical integration 
of properties of any holding-company system and the simplifies ation 
of the intercorporate rel: tionships and financial structure of such 
system. The second area includes financing operations of registered 
holding-companies and their subsidiaries, acquisitions : and dispositions 
of securities and properties, accounting practices, servicing arrange- 
ments, and intercompany transactions. In the third area are the pro- 
visions of the act relating to exemptions and those regulating the right 
of a person who is affiliated with a public utility company ‘to ac quire 
securities resulting in a second such affiliation. 

The Trust Indenture Act of 1939 is closely integrated with the 
Securities Act of 1933. It was passed after studies by ‘the Commission 
had revealed that trust indentures very frequently wholly failed to 
provide a minimum protection for security holders and that they cus- 
tomarily absolved trustees from even minimum obligations in the 
discharge of their trusts. This statute requires that bonds, notes, de- 
bentures, and similar securities publicly offered for sale be issued 
under an indenture which meets the requirements of the act and has 
been duly qualified with the Commission. These requirements relate, 
among other things, to designated standards of eligibility, qualifica- 
tion, and independence of the corporate trustee in order to provide 
reasonable financial responsibility and to minimize conflicting in- 
terests. 
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The Investment Company Act of 1940, together with the Invest- 
ment Advisers Act of 1940, resulted from a study of the functions 
and activities of investment companies and investment advisers which 
was conducted by the Commission pursuant to a direction of Congress 
contained in the Holding Company Act. The Investment Company 
Act provides for the registration and regulation of companies engaged 
primarily in the business of investing, reinvesting, holding, and 
trading in securities. The act requires, among other things, disclosure 
of the financial and investment policies of these companies; prohibits 
them from changing the nature of their business or their investment 
policies without the approval of their stockholders; regulates the 
means of custody of the companies’ assets ; places certain controls upon 
the composition of the boards of directors of such companies; requires 
management contracts to be submitted to security holders for their 
approval; prohibits transactions between such companies and their 
officers, directors, and affiliates except with the approval of the Com- 
mission ; and regulates the issuance of senior securities. 

The Investment Advisers Act of 1940 provides for the registration 
of persons engaged for compensation in the business of advising 
others with respect to securities. These advisers are required by this 
statute to conform their activities to certain standards designed to pro- 
tect the interest of investors. 

Under chapter X of the Bankruptcy Act—that is, the Chandler 
Act—the Commission has in certain circumstances the duty, and in 
others a discretionary power, to serve as adviser to the Federal courts 
in connection with a possible reorganization of debtor corporations 
in which there is a substantial public interest. 

It may be well, briefly, to outline our organization. In the central 
office in Washington, there are three operating divisions: The Division 
of Corporation Finance, the Division of Trading and Exchanges, 
and the Division of Corporate Regulation. 

Mr. Frynr. Mr. Chairman, may I interrupt to ask Mr. Gadsby a 
question at this point ! 

Mr. Gadsby, in the second paragraph there, I believe the 77B 
cases 

Mr. Gapssy. The Chandler Act supersedes section 77B of the Bank- 
ruptey Act, and the provisions of section 77B are now substantially 
reenacted in chapter X. 

Mr. Gapspy. In addition, we have five offices reporting to the Com- 
mission; namely, the Office of the Secretary, the Office of the General 
Counsel, the Office of the Chief Accountant, the Office of Opinion 
Writing, and the Office of Hearing Examiners. There is also a Divi- 
sion of Administrative Management under the Executive Director. 
In the field, there are 9 regional offices and, at the moment, 5 branch 
offices. Three other branch offices will be opened in the near future. 

Among other duties, the staffs of the regional offices conduct the 
investigations and inquiries which are an essential part of the Com- 
mission’s enforcement program. They also conduct broker-dealer 
inspections, and appear in the Federal courts in chapter X cases. 

I might add one duty which was inadvertently omitted. They are 
primarily responsible for the filings under regulation A, covering 
issues of less than $300,000 in face amount. 
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In discussing the powers and functions of the Commission, I should 
like to observe that we do not pass upon rates nor issue subsidies. We 
do have functions in connection with statutory permission to carry 
out transactions, although not in the sense—strict sense, at least—of 
granting licenses or franchises. These functions might be divided 
into two general classes. 

(1) Those relating to such matters as (a) the examination of regis- 
tration statements filed, in order that the securities thereby registered 
may be lawfully offered to the public by means of the mails and inter- 
state facilities; and (6) the registr: ation of brokers and dealers in 
securities and investment advisers, which is required in order that 
they can lawfully utilize the mails and other interstate facilities in 

the course of their businesses. 

(2) Those which involve approval of proposed transactions, usually 
arising under the Public Utility Holding Company Act, or granting 
of exemption from otherwise applic: able provisions, generally under 
the Public Utility Holding Company Act or the Investment Company 
Act. 

With some variations under the different statutes, registrations 
become effective upon passage of the time period prescribed by the 
statute unless, for example, as under the Seucrities Act, the Commis- 
sion by order either accelerates the effective date or institutes stop- 
order proceedings to determine whether or not the registration 
statement should be permitted to become effective. A stop order is in 
the nature of a cease-and-desist order. 

Registration filings are made on forms adopted by the Commission 
after opportunity for comment by those persons to whom they might 
apply. The Commission has constantly attempted to simplify the 
mechanics of registration to the extent possible without forgoing the 
protection of the public and the investors. 

The processing of registration statements under the Securities Act 
constitutes a very substantial proportion of the workload of the 
Division of Corporate Finance. After such a statement is filed, it is 
examined by the staff to determine whether adequate disclosure ap- 
pears to have been made. 

In the interests of good administration, fair treatment of regis- 
trants and minimum interference of business, a procedure not 
specifically spelled out in the act, was adopted early in its adminis- 
tration. 

Except where the statement appears to be intentionally misleading 
or hopelessly incomplete, a registrant is informally advised of any 
material misrepresentations or omissions as promptly as possible after 
the statement is filed, and is thus afforded an opportunity to file cor- 

recting amendments before the statement becomes effective. In a 
limited number of cases, it is necessary to institute formal adminis- 
trative proceedings. 

In stop-order cases, a quasi-judicial adversary proceeding is 
conducted before a hearing officer, who makes recommended findings 
and decision on the basis of the evidence. As in its other quasi- 
judicial proceedings, the entire Commission sits at oral argument, 
and receives briefs and exceptions to the hearing examiner’s report. 

The Commission then issues its order, accompanied by a detailed 
opinion setting forth its findings and reasons. In the preparation of 
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this opinion, as is true generally in contested cases, the Commission 
is assisted by its Opinion Writing Office, which is completely inde- 
pendent of the operating divisions. 

Although the bulk of administrative proceedings with respect to 
registration statements under the Securities Act are begun prior to 
the effective date, most proceedings relating to the registration of 
brokers and dealers under the Securities Exchange Act are brought 
to revoke registrations that have previously become effective. 

Among the statutory reasons for revocation are the making of 
willfully false statements in the application for registration, a crimi- 
nal conviction or court injunction arising out of securities trans- 
actions, or a willful violation of the Securities Act or Securities 
Exchange Act. In addition, the Commission must find that the revo- 
cation is in the public interest. 

Another important quasi-judicial function of the Commission under 
the Securities Exchange Act is its power to review the disciplinary 
action by the Nation: ul Association of Securities Dealers. This asso- 
ciation of brokers and dealers is registered pursuant to section 15 (A) 
of the act (the Maloney amendment of 1938), designed to encourage 
self-regulation by the industry. 

In such a review proceeding, the record before the association is 
transmitted to the Commission, although this may be supplemented 
by additional testimony before the Commission’s hearing examiner. 

Under the Public Utility Holding Company Act, the most common 
proceedings today relate to financing proposals. The issuance and 
sale of securities by registered holding companies and subsidiaries are 
unlawful unless the Commission finds that certain standards as set 
forth in section 7 of the act are met or the Commission exempts the 
issue from those standards, subject to such terms and conditions as 
the Commission deems appropriate in the public interest or for the 
protection of investors or consumers. 

After an application for approval has been made, the proposal is 
studied by the Commission’s staff. Ordinarily, any problems which 
arise are resolved by conferences between the staff and the company 
involved. 

Thereafter, the Commission publishes in the Federal Register, and 
sends out to its mailing list, notice of the filing, stating that, as of a 
designated future date, the proposal may be permitted to become 
effective, and announcing that any interested person may in the in- 
terim request a hearing thereon. In the absence of any such request, 
and if the proposals appear satisfactory to the Commission, it enters 
an order permitting the financing. 

Should the staff and the company not be able to resolve their differ- 
ences, or should an interested person request a hearing, a formal pro- 
ceeding is generally had before a hearing examiner. Such a proceed- 
ing rarely occurs in connection with a new issue of securities, but is 
more apt to be held in connection with the acquisition of securities 
or utility assets pursuant to sections 9 and 10 of the act. 

Where such formal proceedings are had, the parties generally 
stipulate that the staff may assist the Commission i in the preparation 
of its opinion and that a hearing examiner’s report be not required. 
There are rarely questions of a “factual nature to be determined in 
these matters, but, rather, a determination is required of whether the 
proposed transaction meets the applicable statutory standards. 
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Some years ago, the bulk of the work under the Holding Company 
Act arose out of proceedings under section 11 of the act, wherein the 
Commission is authorized to require registered holding-company sys- 
tems to meet certain standards of geographic integration and cor- 
porate simplification. Compliance with these standards has been 
effected by almost all of the holding company systems, although occa- 
sional proceedings under that section are still required. 

Proceedings under section 11 (b) are instituted by a notice and 
order for hearing. Testimony is taken before a hearing examiner and, 
on the basis thereof, after proposed findings and briefs have been filed 
and oral argument has been had, the Commission enters an order 
setting forth the steps necessary to be taken by the companies involved 
in order to satisfy the statutory standards. In connection with these 
orders, the Commission pose issues detailed opinions. 

Thereafter, in the usual case, the companies involved file a plan 

ursuant to section 11 (e) of the act to achieve compliance with the 
Ticeninsion’s order, and formal hearings before a hearing officer are 
held on such proposal. 

As in the case of the orders pursuant to section 11 (b), proposed 
findings and briefs are filed with the Commission, and oral argument 
is had before the Commission. The orders of the Commission pur- 
suant to section 11 (e) are also accompanied by a detail opinion. 

As a result of the changes in holding-company systems effected pur- 
suant to section 11 of the act, there have been and will continue to be 
a number of important proceedings involving applications for exemp- 
tion from the act pursuant to section 3. 

As investment companies have increased in size and number in re- 
cent years, our proceedings under the Investment Company Act have 
also increased substantially. 

The act, among other things, prohibits certain activities unless the 
Commission finds that an exemption is consistent with proper protec- 
tion of investors. 

Proceedings commonly arising under that act involve applications 
for exemptions relating to transactions between investment com- 
panies and affiliated persons and underwriters, arising under section 
17 (a) or 10 (f) of the act. These follow a procedure somewhat 
similar to that by which we process filings under the Holding 
Company Act. 

In most instances, the problems are resolved in conferences between 
the applicants and the staff of the Division of Corporate Regulation, 
so that no hearing is usually necessary, although opportunity for 
hearing is given to the publ.c through appropriate notice. A similar 
procedure is also followed with respect to applications for relief from 
certain otherwise applicable prohibitions. 

In contrast, hearing is frequently held with respect to applications 
requesting the Commission to find that a company is not an invest- 
ment company because it is primarily engaged in another type of 
business. 

In the absence of a waiver, a hearing examiner’s recommended re- 

ort is filed in such cases and exceptions and briefs are filed with the 
ommission, which then hears oral argument, and enters its order 
accompanied by a detailed opinion. 

In all, there are almost 150 specific provisions for quasi-judicial 
determinations by the Commission under the acts administered. 
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Our rules of practice are designed to encourage agreement by the 


parties as to whether there should be a recommended decision by a 
hearing officer or by some other responsible official of the Commission 
and whether or not the interested division of the Commission’s staff 


should assist in the preparation of the Commission’s decision. 


In many instances, the parties are anxious to eliminate the proce- 
dural steps to which they might be legally entitled in the interest of 
expediting the issuance of a final order. On the other hand, proce- 
dural safeguards are normally available to all parties even though 
they may not be entitled to them as a matter of law under the Ad- 
ministrative Procedure Act. Under each of the acts we administer, 


final orders are reviewable in the United States court of appeals. 


The Commission’s quasi-legislative functions cover a wide area. 
In addition to the general rulem: uking powers which have been given 
to the Commission under each of the acts it administers, there are 


over 160 specific statutory provisions for rulemaking. 


As I did with respect to the quasi-judicial functions, I shall refer 
only to certain of the more important rulemaking activities of the 


Commission. 


Under section 3 (b) of the Securities Act, the Commission is au- 
thorized to add any class of securities to the securities exempted from 
registration under that act in situations where the aggregate amount 


of an issue offered to the public does not exceed $300,000. 


There is a twofold problem presented to the C ommission in promiul- 
gating a workable regulation spelling out the terms and conditions 
under which an exemption from registration is available for small 


issues of securities. 


First, it is important not to place upon small business such burden- 
some requirements as to discourage the raising of a limited amount 
of capital. On the other hand, the statute piaces the responsibility 
upon the Commission to protect the public from misrepresentation 
and fraud in the offer and sale of all securities, including such small 


issues. 


In the light of its experience, the Commission has revised its regu- 
lations with respect to small issues from time to time over the years. 
Under the most important rules adopted pursuant to this authority, 
it has always been necessary that the issuer file a statement contain- 


ing certain minimum information. 


In recent years, it has been found necessary to require the delivery 
of an offering circular containing somewhat more information and 


including financial statements. 


Provision has also been made for denying or suspending the ex- 
emption where the Commission finds, for example, that the terms and 
conditions have not been met or that the offering circular may be 


fraudulent or misleading. 


A very important area of rulemaking is that with respect to 


solicitation of proxies. 


Under the Securities Exchange Act, the Public Utility Holding 


Company Act and the Investment C ompany Act, the Commission is 

empowered to prescribe rules and regulations concerning the solicita- 

tion of proxies, or consents or author izations from secur rityholde rs. 
Pursuant to this authority, the Commission has had in effect since 


1938 its regulation X—14, commonly known as the proxy rules. 


This 
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regulation has been amended from time to time whenever it has been 
found desirable in the light of the Commission’s continuing 
experience. 

The basic purpose of the regulation is to protect the investor by re- 
quiring disclosure of material facts which might be important in an 
analysis of the matters so presented to him. The disclosure required 
by the rules must be embodied in a proxy statement which must be 
furnished to every securityholder whose proxy is solicited. The rules 
go on the assumption that, if all such facts are clearly presented to 
the securityholder, he will be in position to come to an informed 
conclusion as to how to vote his proxy. 

The last major revision of the proxy rules was made about 2 years 
ago and resulted from experience gained in a number of contests for 
corporate control. Among the changes made at that time was the 
addition of provisions requiring disclosure of information concerning 
all participants in a proxy contest, the solicitation methods being 
used and the costs thereof. 

Over 15 years ago and pursuant to rulemaking authority under 
section 10 (b) of the Securities Exchange Act, the Commission 
adopted an important rule which, in effect, ‘makes the antifraud pro- 
visions relating to sales of securities found in the Securities Act also 
applicable to purchases of securities. 

Thus, for example, it makes unlawful the purchase of stock by a 
corporate official who conceals material facts known to him by reason 
of his inside position. This rule has been the basis of numerous 
private lawsuits in the Federal courts. 

A major function of the Commission in the quasi-legislative field 
lies in the field of accounting and auditing. The sev eral acts admin- 
istered empower the Commission to prescribe rules and regulations 
with respect to the form and content of financial statements to be 
filed with the accounting principles and auditing practices to be 
observed in their preparation. 

The Commission has accordingly adopted certain basic accounting 
regulations known as regulation S—-X, which governs the form and 
content of most financial statements currently filed. In addition, the 
Commission has promulgated a uniform system of accounts for 
public utility holding companies and service companies. 

Other important rules adopted by the Commission over the years 
include stabilization rules relating to market activities of issuers, un- 
derwriters and others in connection with distributions of securities, 
a net capital rule which provides safeguards with respect to the finan- 
cial responsibility of brokers and de alers—both under the Securities 
Exchange Act—and the competitive bidding rule with respect to 
financing transactions under the Holding Company Act. 

The procedure followed by the Commission in connection with 
the adoption, revision, or rescission of rules necessarily varies with 
the nature of the rule, the extent of public interest therein, and the 
necessity for 10d action. 

With respect to substantive proposals of limited significance, the 
Commission usually invites only written comments. In the case of 
more significant proposals, the Commission also holds hearings. In 
some instances, more than one opportunity is given to submit views, 
especially where the draft of a proposed rule is amended as a result 
of the comments received. 
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For example, when regulation S—X, to which I have referred, 
was revised some years ago, a preliminary draft of the proposed 
revision was sent to approximately 600 persons on September 21, 
1949, and more than 3,000 persons received copies of a second draft 
dated July 12, 1950, which was published in the Federal Register 
pursuant to the requirements of the Administrative Procedure Act. 

Approximately 175 persons filed comments on each draft. <A dele- 
gation from the American Institute of Accountants, composed of the 
president, three chairmen of committees, and the director of research, 
appeared before the Commission in connection with the second draft 
and presented the views of the institute as to certain points. The 
Commission directed that the staff confer with the institute com- 
mittee, as the result of which a proposed revision was agreed upon in 
the conference and later approved by the Commission. 

There are now pending before the parent committee of this sub- 
committee and also before the Senate Committee on Banking and 
Currency, Commission proposals to amend an aggregate of 87 sub- 
sections of the Securities Act, the Securities Exchange Act, the Trust 
Indenture Act, the Investment Company Act, and the Investment 
Advisers Act. 

Hearings on these bills have not yet been held. The overall pur- 
pose of these proposals is to strengthen the safeguards and protec- 
tions afforded the public by tightening the jurisdictional provisions 
of the statutes, correcting certain inadequacies and facilitating 
criminal prosecutions and other enforcement activities. 

The proposals under the Securities Act of 1933 would provide a 
more workable procedure in administrative proceedings relating to 
preeffective registration statements, clarify the jursidictional basis of 
the civil liability provisions of the statute, extend civil and criminal 
liability to documents filed with the C ommission in connection with 
offerings exempt under section 3 (b), increase from $300,000 to 
$500,000 the size of offerings which may be exempted by the Com- 
mission from registration pursuant to section 3 (b), make explicit a 
registrant’s right to withdraw his registration statement except where 
the statement is subject to or about to become subject to a stop order 
or a stop order proceeding, make it clear that a showing of past vio- 
lations is a sufficient basis for injunctive relief and make it clear that 
aiders and abettors may be responsible in civil and administrative 
proceedings. 

Amendments similar to the last two amendments referred to are 
also proposed to the Securities Exchange Act. Additional amend- 
ments proposed to that statute would, among other things: 

(1) prohibit the embezzlement of money or securities en- 
trusted to the care of an exchange member or a registered broker 
or dealer; 

(2) make the status of a person as an exchange member, 4 
broker or dealer doing business through a member or a regis- 
tered broker or dealer a basis for Federal jurisdiction ; 

(3) clarify and strengthen the statutory provisions relating 
to manipulation and to the financial responsibility of brokers 
and dealers; 

(4) authorize the Commission by rule to regulate the borrow- 
ing, holding, or lending of customers’ securities by a broker or 
dealer ; 
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(5) make it clear that attempts to purchase or sell securities 
are covered by the antifraud provisions of the statute ; 

(6) revise the provisions relating to the denial or revocation 
of broker and dealer registration with respect to the basis on 
which such action may be taken, the sanction which may be im- 
posed, the conditions under which an application for registra- 
tion may be withdrawn and the postponement of the effective- 
ness of an application for registration ; 

(7) authorize the Commission to suspend or withdraw the 
registration of a securities exchange when the exchange has 
ceased to meet the requirements of original registration; and 

(8) provide for the adjudication of an insolvent broker or 
dealer as a bankrupt in an injunctive proceeding instituted by 
the Commission. 

Changes are proposed in the Trust Indenture Act of 1939 to con- 
form certain provisions of that statute to certain of the recommen- 
dations made in connection with the Securities Act of 1933. 

The proposed amendments to the Investment Company Act of 
1940 would require an investment company to state as a matter of 
fundamental policy, which generally could not be changed without 
the consent of its stockholders, the extent to which it intends to in- 
vest in particular types of securities and such other basic invest- 
ment objectives it represents it will emphasize; strengthen the pro- 
visions requiring that there be a minimum number of independent 
or non-management directors; limit the extent to which a face amount 
investment company can include preferred and common stock in its 
qualified investments; make clear the application of the statute to 
an advisory board; and clarify the exceptions for companies en- 
gaged in banking, insurance, small loan, factoring, discount, or real 
estate businesses. 

The proposed amendments to the Investment Advisers Act of 1940 
would expand the basis for disqualification for registration because 
of prior misconduct; authorize the Commission by rule to require 
the keeping of books and records and the filing of reports; permit 
periodic examinations of books and records; empower the Commis- 
sion by rule to define, and prescribe means reasonably designed to 
prevent, fraudulent practices; extend criminal liability for a willful 
violation of a rule or order of the Commission; and revise the pro- 
visions relating to the postponement of effectiveness and withdrawal 
of applications for registration. 

In addition, the Commission plans to propose at this session of 
Congress several amendments to chapter X of the Bankruptcy Act, 
designed to eliminate certain problems that have arisen under that 
statute. 

These proposals for amendment are in accordance with the Commis- 
sion’s policy of recommending legislation to the Congress in respect 
of the areas in which it considers the statutes to be inadequate. 

It is not the Commission’s policy to utilize its rulemaking power to 
attempt to remedy what it might consider to be inadequate statutory 
delegations of authority. 

Turning next to the relationship between the Commission and the 
executive, legislative, and judicial branches of the Government, I 
would like to review such relationships in that order. 





182 REGULATORY COMMISSIONS AND AGENCIES 


In the administration of the securities laws, the Commission often 
consults with other departments and agencies of the Government. The 
Commission also is often in a position to furnish information to other 
agencies in the performance of their duties. 

Accordingly, we have adopted a general policy of cooperating 
closely with other departments and agencies. 

In the prosecution of securities violator s, we work closely with the 
Department of Justice, which is responsible for all criminal prosecu- 
tions. 

Again, for example, we advise the Post Office Department of mat- 
ters which come to our attention involving violations of the mail fraud 
statute. 

We assist the Federal Reserve Board by the enforcement of margin 
requirements fixed by that Board under the Securities Exchange Act 
of 1934 and furnish the Board with information concerning certain 
aspects of the national economy. 

We have furnished advice to the Internal Revenue Service concern- 
ing the impact of tax laws upon public utility holding companies and 
investment companies. 

In budgetary, legislative, and personnel and housekeeping matters, 
the Commission is from time to time in contact with the various units 
in the Executive Office of the President. 

The Commission maintains its liaison with Congress primarily 
through its annual report and through the committees to which it re- 
ports, primarily the Senate Banking and Currency Committee and the 
House Committee on Interstate and Foreign Commerce. 

The Commission’s annual report has been submitted each year since 
its establishment. This report is designed to provide the Congress 
with a full picture of the activities of the Commission and of changing 
conditions and problems relating to the administration of the various 
securities laws. 

A copy of our report for the past fiscal year has been furnished to 

each of you within the past week. 

The members of the Commission appear frequently each year before 
both the Senate Banking and Currency Committee and the House 
Committee on Interstate and Foreign Commerce. 

We there discuss in open hearing or executive session various aspects 
of the Commission’s work and comment upon proposed legislation. 

In addition, we have from time to time appeared before other com- 
mittees of the Senate or the House in connection with the considera- 
tion of some aspect of the laws administered by the Commission or 
have furnished studies and comments to them on other matters where 
our assistance has been requested. 

Mr. Witi1aMs. Will you permit me to interrupt you for a moment? 
I am informed there is a photographer in the room. For his benefit, 
I might state that it is a violation of the rules of the House to take 
photographs in a committee of the House while it is in session. I 
trust that the gentleman will remove his camera to the outside. 

If you desire to take pictures, the committee will afford you the op- 
portunity to do so after the committee has adjourned. 

Mr. Gapssy. For example, in connection with recent legislative pro- 
posals relating to employee pension and welfare funds, the Commis- 
sion has prepared three reports at the request of the Special Subcom- 
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mittee of the Senate Committee on Labor and Public Welfare which 
has been considering this proposed legislation. The Commission also 
frequently furnishes information in response to requests of individual 
Members of Congress. 

The Federal courts exercise judicial oversight over the acts of the 
Commission. Persons aggrieved by final orders of the Commission 
have a right to review in a United States court of appeals and, if cer- 
tiorari is granted, in the United States Supreme Court. The Commis- 
sion also initiates proceedings in the courts asking for decrees restrain- 
ing noncompliance with the securities laws and the Commission’s rules 
thereunder and, in appropriate cases, it seeks orders affirmatively re- 
quiring compliance with provisions of the laws and rules. Thus, for 
example, the Commission frequently seeks injunctions against viola- 
tions of the registration and antifraud provisions of the acts admin- 
istered, Violations of the proxy rules, and noncompliance by registered 
brokers and dealers with the recordkeeping and net capital rules, and 
it has instituted many proceedings for enforcement of orders issued 
under the Public Utility Holding Company Act. In addition, mat- 
ters referred by the Commission to the Department of Justice for 
criminal prosecution are ultimately passed upon in the Federal courts. 
In these types of cases, the courts review the Commission’s interpreta- 
tions of the laws which it administers and determine whether the Com- 
mission’s actions are within the scope of the statutes and in accordance 
with proper procedures. 

[ should also mention the very important functions of the Commis- 
sion in reorganization proceedings conducted in the Federal courts 
under chapter X of the Bankruptcy Act. The Commission makes a 
study of and gives its views on the feasibility and fairness of the pro- 
posed reor ganization plans in many cases. In addition, it is party 
to most of the major chapter X reorganization proceedings and assists 
the courts with respect to numerous matters arising therein. 

The determination of interpretive questions which are important 
to the Commission in the administration of its enabling acts is often 
presented to the courts in private lawsuits. In such cases, the Com- 
mission may participate amicus curiae. In such event, it avoids in- 
volvement in the factual issues presented and confines its arguments 
to the legal points pertaining to the laws it administers. 

The Federal judiciary has from time to time commented on the 
material assistance rendered by the Commission in chapter X and 
amicus curiae cases. 

I would like to mention to you some statistics from our 23d annual 
report for the fiscal year 1957 which demonstrate graphically the 
growth of the Commission’s workload. 

The dollar volume of securities effectively registered under the 
Securities Act of 1933 increased by 94 percent from $7.5 billion in the 
fiscal year 1953 to $14.6 billion in the fiscal year 1957. This dollar 
volume of securities registered was the highest in the Commission’s 
history and represe nted 943 registration filings : as compared with 621 
such filings during the fiscal year 1953. 

The aggregate market value of all stock on all stock exchanges 
never exceeded $100 billion prior to 1946, except briefly in 1929. How- 
ever, it has risen from $111 billion on December 31, 19: 50, to over $262 
billion at June 30, 1957. It was estimated by the New York Stock 
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Exchange at the end of 1955 that there were 8,650,000 holders of 
shares in publicly owned corporations. The number is probably much 
greater now. It is safe, I think, if [ may expand that, to say that 
there are probably well over 10 million individual holders of shares 
in publicly owned corporations at the present time. 

At the close of fiscal year 1957, 14 stock exchanges were registered 
under the Securities Exchange Act and 4,771 brokers and dealers 
were also registered. Since many of the new brokers and dealers 
are inexperienced and unfamiliar with the obligations owed to their 
customers, the Commission has intensified its broker-dealer inspection 
program over the last few years. In fiscal year 1957, we made 1,214 
broker-dealer inspections, the greatest number since the Commission 
was organized. 

F ilings with the Commission under the Exchange Act during the 
fiscal year 1957 included 10,310 annual and other periodic reports by 
issuers of securities, 34,443 ownership reports by corporate officers, 
director, 10 percent shareholders, and certain other affiliates; and 
1,991 solitations under the proxy rules. 

I might add, if I might expand for a moment on that, Mr. Chair- 
man and members, these are not casual inspections that we give, we 
do not simply receive these reports and file them. Each one of them 
is inspected and compared with previous reports, and if significant, 
change is noted, and any trends noted. It is not a casual matter of 
filing the reports, they are given serious attention by our staff. 

There are 18 holding company systems owning domestic sub- 
sidiaries which are subject to the Public U tility Holding Company 
Act. These 18 systems comprise 162 companies with ageregate as- 
sets, less reserves, of $9 billion. Last year these holding company 
systems sold publicly 39 issues of securities aggregating $637 million. 
It is expected that 16 of these 18 systems will continue to be subject 
to the act indefinitely. "The Commission will be required to pass upon 
their financing operations (about $600 million a year), acquisitions, 
and intercompany transactions, and the service c harges and methods 
of operations re ba service companies controlled by these systems. 

As of June 30, 1957, there were 432 investment companies regis- 
tered under the Tay estment Company Act, with assets having an esti- 
mated market value of $15 billion. Five years ago, in 1953, there 
were 369 such companies registered, and their asset value was esti- 
mated at $7 billion. 

The Commission instituted 71 injunctive and related enforcement 
proceedings during the fiscal year 1957. In that period we partici- 
pated in 31 civil appeals in United States courts of appeals, 1 in 9 ap- 
peals or petitions for certiorari before the United States Supreme 
Court, and referred 26 matters involving 132 possible defendants to 
the Department of Justice for criminal prosecution. At the same 
time we issued findings, opinions, or orders 1n 97 cases. 

At the close of the fiscal year we had 978 investigations pending. 
Registrations, filings, broker-dealer inspections, proxy solicitations, 
administrative and adjudicatory proceedings, litigation and appellate 
court cases will, we predict, make the current fiscal year even more 
active than was 1957. 

The Commission welcomes the inquiry by this subcommittee into 
the work which we are doing. We hope that this statement of our 
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activities has contributed to your understanding of our work and 
our problems. We realize that there may be questions which you 
have relating to particular topics. The other Commissioners and I, 
as well as the staff members who are here with us, will be glad to re- 
spond to them. 

Mr. Chairman, I have certain graphic statistics relating to the work 
of the Commission which we are presenting in connection with the 
hearings in the 1959 budget that might be of interest to the members 
of your committee, and I would like to make them available to you, 
if I may. 

Mr. Wiiu1aMs. Would you like to have those included in the rec- 
ord as part of your statement, or do you feel 

Mr. Gapssy. I think these are informational, Mr. Chairman, and 
I think it is enough if we make them avs ailable to your committee 
informally. 

Mr. Witu1ams. Thank you very much. The committee will receive 
those for the file and for the information of the committee, of course. 

Had you concluded your statement, sir 4 

Mr. Gapspy. I have, sir, and I thank you for your attention. 

Mr. Wituiams. Mr. Mack. 

Mr. Mack. Mr. Gadsby, I first want to commend you on the very 
fine statement that you made. I think this is your first appearance 
before this committee ? 

Mr. Gapspsy. Yes; it is, sir. 

Mr. Mack. Weare very happy to have you. 

Mr. Gapspy. Thank you. 

Mr. Mack. I want to pursue the same line of questioning that I 
pursued on other days, and that has to do with the independence of 
the Commission. You consider, of course, your Commission an in- 
dependent agency ? 

Mr. Gapssy. We are so generally termed ; yes, sir. 

Mr. Mack. Well now, you mentioned in your statement that you 
consult with other departments and agencies of the government? 

Mr, Gapssy. Yes, sir. 

Mr. Mack. And that the Commission from time to time is in con- 
tact with various units in the Executive Office of the President? 

Mr. Gapssy. Yes, sir. 

Mr. Mack. That is limited to budgetary matters—or, are there some 
other problems that you discuss with the members of the White 
House staff ? 

Mr. Gapssy. Well, we cooperate with all of the departments and 
agencies 

Mr. Mack. Well now, what do you mean by “cooperate”? 

Mr. Gapsspy. Whenever we are asked to furnish information, or 
whenever, for that matter, we want information, relating to our work 
we feel perfectly free, of course, to contact other branches of the 
Government, regardless of where they are. 

Mr. Mack. It is not necessary to get any information from the 
executive department in order for you to make a decision ordinarily 
it is? 

Mr. Gapssy. Oh, in connection with making a decision we are 
governed by the record which is before us. We, of course, do not 
take into account any matters outside of the record. 
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However, a great deal of our work, Mr. Mack, is not conducted 
in hearings. A great deal of it is in an informal nature in connec- 
tion with which we do contact other branches of the Government. 

Mr. Mack. Well, it is just some of these informal contacts that 
I wanted to inquire about, if that is a normal procedure that you go 
through. In fact, it is not really clear in my mind what you mean 
by consulting with the agencies and in contacting various units of the 
Executive Office ? 

Mr. Gapssy. Let me give you an example, sir. We very often re- 
quest the Treasury for access to the income tax returns of a given 
individual who is implicated in a case which we are examining for 
possible criminal reference, or for fraud. That information is given 
to us in order to assist us in our work. We often call upon other 
departments of the Government to check the accuracy of certain 
representations made in a registration statement as, for example, the 
Department of Interior with reference to mining statistics, or the 
Department of Defense with reference to pending defense contracts, 
the Atomic Energy Commission with reference to certain supply 
contracts to the Atomic Energy Commission which may be referred 
to in the registration statements. And for matters of that general 
nature, we utilize the knowledge of the Government departments in 
doing our work. 

Mr. Mack. That is so the Commission will be better informed on 
these particular things. 

Mr. Gapspy. Precisely, sir. 

Mr. Mack. There is no negotiation. 

Mr. Gapssy. We have no reason to negotiate with them, of course. 
We ask them for information. They give it to us. They ask us for 
information. We give it to them. 

Mr. Mack. Now, could you give me some idea as to the reason for 
consulting and making these frequent contracts with the Executive 
Offices at the present time ? 

Mr. Gapssy. They are not very frequent, in the first place, and we 
are required by law to submit certain of our activities to the Bureau 
of the Budget, to the Civil Service Commission, and certain of our 
personnel matters are by law subject to Presidential directive and, 
of course, we obey the law. 

Mr. Mack. In other words, your visits, your contact with the 
Executive Offices are to carry out the basic intent, basic requirements 
of the law generally. 

Mr. Gapssy. Where the law requires us to submit matters to the 
Budget Bureau or the Civil Service Commission, of course, we do so. 

Mr. Macx. Yes. 

Well, I trust that someone else will go into the budgetary relation- 
ship with the Bureau of the Budget. 

But I do want to inquire as to how you are appointed Chairman. 

You are not elected Chairman, are you / 

Mr. Gapssy. No, sir. I am named Chairman by the President 
under Reorganization Plan No. 10 of 1950. 

Mr. Mack. Prior to that time, you were elected by—— 

Mr. Gapsey. Prior to that time, the Chairman was elected by the 
members of the Commission. 


Mr. Mack. Yes. 
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Your designation as Chairman does not have to be confirmed, of 
course. 

Mr. Gapspy. No, sir. 

Mr. Mack. How long will you serve as Chairman ? 

Mr. Gapssy. How long have I served ? 

Mr. Mack. Well, for what period have you been appointed ? 

Mr. Gapssy. There is no period stated in the designation. As I 
understand plan 10, it is at the discretion of the President. 

Mr. Mack. Yes, there would be nothing to keep you from resigning 
as Chairman at any time and continuing on as a Commissioner? 

Mr. Gapspy. As I understand plan 10, the Chairman—the Presi- 
dent may designate the Chairman at any time. 

Mr. Mack. I don’t think that answers my question. 

Mr. Gapssy. I don’t have to serve as Chairman. I presume I could 
refuse the designation, if that is what you mean. 

Mr. Mack. You would be at liberty to resign as Chairman at any 
time, would you not ? 

Mr. Gapspy. I can resign as Chairman or member at any time, I 
presume. 

Mr. Mack. Yes. 

Well, in your case or in the case of the appointment of the Commis- 
sioners, the President is required to appoint you by and with the 
advice and consent of the Senate. 

Mr. Gapssy. Yes, sir. 

Mr. Mack. And in your case, do you think you were appointed with 
the consent of the Senate or with the advice and consent of the Senate? 

Mr. Gapspy. I couldn’t say, sir. 

All I know is the Senate approved the appointment. 

Mr. Mack. You don’t know whether the Senators or the Senate 
advised in the case of your appointment ? 

Mr. Ganssy. I have no idea of what went on before my appointment 
was made. 

Mr. Mack. And I guess that would be true in the case of the other 
Commissioners; is that correct ? 

Mr. Gapssy. I wouldn’t know. 

Mr. Mack. Now, briefly, could you tell me your relationship or your 
interpretation of the relationship between the Commissioners and the 
President ? 

Mr. Gapssy. We have = relationships which we are required 
to have by law, Mr. Mack. I don’t think there is any other relation- 
ship. That is, official relationships. 

Mr. Mack. Now, do you think the Commissioners would be inclined 
to resign individually if they were asked to do so by a member of the 
President’s staff ? 

Mr. Gapspy. I can’t speak for the others. I don’t know myself. I 
have never considered the possibility. 

Mr. Mack. And you would prefer not to make a statement on the 
question. 

Mr. Gapspy. It would depend entirely upon the circumstances at 
the time, sir. 

Mr. Mack. But at this time you would prefer not to commit yourself 
to say you would or would not. 
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Mr. Gapssy. The thought has never occurred to me, Mr. Mack, and 
I haven’t given it any consideration. 

Mr. Mack. I must say the Commissioners have all been rather con- 
sistent in not answering that question. 

Thank you very kindly. I know that I have exceeded my time 
limitation. 

Mr. Hale, do you have any questions ? 

Mr. Harte. How long have you been on the Commission ? 

Mr. Gapssy. I was sworn in on August 20, 1957. 

Mr. Hatz. Less than 6 months. 

Mr. Gapssy. Yes, sir. 

Mr. Hate. And the term of Commissioner is how much ? 

Mr. Gapspy. I am appointed for the unexpired term of Mr. Arm- 
strong, the former Chairman, which expires on June 5, 1958. 

The general term is 5 years. 

Mr. Hare. Then appointments of the Commissioners are confirmed 
by the Senate? 

Mr. Gapssy. Yes, sir; I believe with the advice and the consent 
of the Senate. 

Mr. Hate. I confess I never knew where their advice ends and 
their consent begins. 

Mr. Gapssy. I don’t know. 

Mr. Hare. Well, I compliment you on the statement, considering 
that you have been less than 6 months on the Commission. I think 
you have shown very complete familiarity with your work. 

Mr. Gapssy. I have a very able staff, Mr. Hale. 

Mr. Hate. That is all. 

Mr. Mack. Mr. Flynt? 

Mr. Fiynrt. I, too, want to compliment you on the clarity and the 
completeness of the statement which you have brought to our com- 
mittee today. 

Mr. Gapssy. Thank you, sir. 

Mr. Fiynt. I also want to thank you and the associate members 
of the Commission and the large number of Your staff members who 
have come up here with you today, and I am sure who would be 
willing to answer the questions directed to you if properly directed 
to them instead of you as Chairman. 

Mr. Gapssy. That is what they are here for. 

Mr. Fiynt. I would like to refer, if I may, to page 21 of your 
statement. 

Mr. Gapssy. Page what? 

Mr. Fiynt. Page 21, and it is that portion of your duties, powers, 
and responsibilities as Commissioner as they relate to both the execu- 
tive and the judicial branches. 

Are you circumscribed by the Department of Justice in those cases 
to which you will file for certiorari to the Supreme Court in the 
event the court of appeals’ decision is unfavorable? 

You might want to refer that to your General Counsel. If you do, 
please do so. 

Mr. Ganpspy. I can answer that question. 

Mr. Fiynt. All right, sir. 

Mr. Gapssy. We have made a rough check back through the 1951 
term of the Supreme Court, and it appears that on two occasions the 
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Solicitor General refused a formal request of this Commission to 
seek certiorari in the Supreme Court. 

It is estimated that during this same period we have filed petitions 
for certiorari in the average of about two cases a year. We do not 
feel that these refusals have tended to impair the work of the Com- 
mission. They are questions which were submitted to the Depart- 
ment, and they did not feel that they were of sufficient importance 
to clutter up the Supreme Court calendar. 

Mr. Fryntr. You and your General Counsel, though—or, rather, 
the Commission and the Commission’s General Counsel—must have 
felt so, else they would not have filed a petition with the Solicitor 
General. 

Mr. Gapssy. I presume, although both of those cases were before 
my day. 

Mr. Fiynr. It is fortunate that those particular cases were not 
considered of great importance. 

However, is it a correct statement to say if there were occasions 
which the Commission considered of great importance and the peti- 
tion was submitted to the Solicitor General on the question of cer- 
tiorari to the Supreme Court, and if he then decided that, would he 
be within his power and within his prerogative in so doing? 

Mr. Gapspy. I don’t know. 

Section 5 of the United States Code, in chapter 5 of the United 
States Code, section 306, it appoints the Solicitor General as counsel 
for the various independent agencies. Whether that means that 
we could not act without his consent, I don’t know and we have never 
attempted to try it. 

The Attorney General is in section 306 directed to procure proper 
evidence for and conduct, prosecute, or defend all suits and proceedings 
in the Supreme Court and the Court of Claims in which the United 
States or any officer thereof, as such officer is a party or may be 
interested. 

Whether that is exclusive or not, sir, I can’t say. 

Mr. Fiynv. I would like to insert here for the record as well as 
for your own information and the information of your General 
Counsel, my reason for this line of questioning, and that is if this 
subcommittee should see fit to recommend legislation giving the six 
independent agencies additional independence and greater latitude 
in the conduct of their cases before the courts, we would like, of course, 
to have the thoughts of the various Chairmen of the independent 
agencies before us as we make that decision. 

Mr. Gapssy. Well, Mr. Congressman, as far as we are concerned, 
the existing practice works and seems adequately to protect the 
Supreme Court calendar. 

I don’t know. I would want to see any proposed modification be- 
fore I gave my opinion as to the desirability of it. 

Mr. Fryntr. Of course you would. You would be asked for it. 
There is no such legislation pending, but it may be desirable to at 
least consider some. I give you my assurance that you will be con- 
sulted with regard to specific legislation rather than generalities. 

Thank you again, sir. 

Mr. Wiruiams. Mr. Heselton ? 
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Mr. Hesevton. Mr. Gadsby, on the last page of your formal state- 
ment, you refer to 71 injunctive and related enforcement proceedings 
during the fiscal year 1957. You further refer to several matters 
that went over to the Department of Justice, 26 criminal prosecu- 
tions, and then later to 978 investigations which were pending, legis- 
lation filings, broker-dealer inspections, and so forth. 

I would like the record to show something of the nature of the 
complaints which come to the Commission, the procedures that over 
the years have prevailed in terms of investigating those complaints, 
and the disposition of the complaints—not with reference to any par- 
ticular case but with reference to the general practice—from whom 
the complaints come, their nature and, the handling of them. 

Mr. Gapssy. The complaints may come from any one of very 
numerous sources. Complaints from individual investors; situations 
which we have discovered through the market surveillance that we 
are constantly engaged in; situ: itions which have come to Night in the 
course of broker-dealer investigations; situations which “have de- 
veloped as the result of examination of registration statements or 
from the filing of the various reports which are required to be made, 

The genesis “of these proceedings is extremely varied. The general 
conduct of the investigations is made by the staff and under direction 
of the Commission itself. There may be informal proceedings or 
formal proceedings. They may be private proceedings or public 
proceedings. 

That is necessary, because we don’t know when the proceedings 
begin whether they will be properly the subject of civil action, a 
ministrative action, or criminal action; and many of them are found 
to be baseless, of course. Many of them are just the result of some- 
one made because they lost money in a foolish investment. 

I can’t describe our proc edure in all these various cases in the time 
which I think your committee would like to devote to it. 

Mr. Hesevron. I realize it is quite difficult to cover the entire field 
in a general way, but I would like to have the record show the general 
approach to it and the method of handling a complaint when it 
reaches the Commission. 

Let us assume two types of complaints. 

One, on its way up through the prescribed sources or authorities, 
seems to have some validity to it. That then goes to someone, I 
assume, for handling, either, as you suggested, through Commission 
proceedings or possible reference to the Department ‘of Justice ina 
criminal proceeding. 

Is that decision made by the Commission as a whole or do one or 
more Commissioners have that authority ? 

Mr. Gapssy. The Commission always acts as a body, Mr. Congress- 
man. 

Mr. Heserron. Then, if a matter reaches the Commission with at 
least the recommendation that no further action be taken, is that 
matter handled by the Commission or is it handled at a lower level, 
perhaps the staff level ? 

Mr. Gapspy. Preliminary investigations, Mr. Heselton, are con- 
ducted generally by the regional offices, and almost at their discretion. 
They are constantly probing to find out what has been done, if any- 
thing, which is contrary to the statutes. 
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They may discover nothing, in which case they go no further. 

If they do find reason for proceeding further, then they open a 
formal proceeding in which the main outline of the facts they suspect 
are presented to the Commission and in connection with which the 
Commission may grant subpena power. In those cases a formal 
record is made and must be closed by the Commission even though 
no action is taken. 

The criminal references are initiated by Commission action and on 
the recommendation and an explanation of the regional offices. 

Mr. Hesevron. I realize due to the fact that you have taken office 
recently and this may be a difficult question for you to answer, but I 
suggest that it requires some research by the Commission or its offi- 
cials. It might be helpful to the subcommittee in understanding this 
particular phase of your responsibilities. 

Over the years I assume a number of cases have reached the stage 
where they have been handled by the Department of Justice and have 
resulted in court proceedings and criminal penalties being imposed. 

Mr. Gapspy. Yes. 

Mr. Heserron. Has any tabulation ever been made to show the 
extent of that work and the results, to your knowledge ? 

Mr. Gapssy. Yes, we have such figures. 

Mr. Hesetton. I do not care particularly at this time to go through 
those figures, but I request at least for my own information, some sort 
of summary that would indicate the type of relief that has been 
granted, or the type of penalty that has been imposed under the terms 
of the various acts and, possibly, you would have some way to see 
that that is done, to put it in the record or simply leave it with the 
staff for our use. 

Mr. Gapssy. The figures I think you have in mind, Mr. Heselton, 
are contained on pages 252, 253, and 254 of our annual report. 

Mr. Hesetron. Is that the last annual report? 

Mr. Gapssy. Yes, the 23d annual report for the fiscal year ending 
June 30, 1957. 

That shows a total of 681 cases referred to the Department of 
Justice since the establishment of the Commission, involving 2,282 
people. There were 561 indictments returned, encompassing 2,334 
yersons. There were 1,265 of these defendants convicted. Two 
vundred eighty-three were acquitted, and 668 of the defendants were 
dismissed on motion of the United States attorney, and there are 118 
defendants as to whom cases are still pending. 

Mr. Hesevron. I notice that on table 28, on page 253, in a notation 
at the end there were 35 criminal cases with 143 defendants involved, 
and 25 of those have been completed, of which, as far as the defendants 
are concerned, 55 have not yet been apprehended, or had not at that 
time, and 56 were awaiting trial, and 7 were awaiting appeal. 

Mr. Gapssy. That is right, sir. 

Mr. Hesetron. I notice in the period of 1939, 1940, 1941, no such 
cases were developed by the Commission. 

Mr. Gapssy. That means that there are no cases still pending which 
were initiated during that period. It doesn’t man that there were no 
cases submitted. 

Mr. Hesevron. Again, in 1948, 1949, 1950, 1951, 1952, there were 
no such cases developed. 
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Mr. Gapspy. There are no cases still pending which were initiated 
in those years. 

_ Mr. Heserton. Then, if you go on from that period, there were 2 
in 1953, 2 in 1954, 2 in 1955, 9 in 1956, and 7 in 1957. 

Mr. Gapspy. Those are the number of cases initiated in each one of 
those years, and are still pending. 

Mr. Hesevron. That is all, Mr. Chairman. 

Mr. Wittiams. Mr. Gadsby, as I understand it, you are appointed 
for a term of 5 years. That is, all the Commissioners are appointed 
for a term of 5 years, with the advice and consent of the Senate. 

Mr. Gapssy. That is right, sir. 

Mr. Wituiams. Are you subject to, or eligible for, reappointment 
upon the expiration of the term ¢ 

Mr. Gapssy. Yes, sir. 

Mr. Wiuuiams. 'T’o what extent does this indirectly give the Execu- 
tive control over the actions of the Commission? That is, the power 
of reappointment. 

Mr. Gapssy. I don’t consider it gives them any control over me. I 
can’t speak for anyone else. 

Mr. WitxiAms. I am speaking now asa matter of policy. 

Mr. Gapssy. Notas far as Iam concerned; no, sir. 

Mr. Witu1AMs. Now, with respect to the general Executive orders to 
all of the executive agencies, do you receive those orders ¢ 

Mr. Gapssy. Yes. 

Well, we receive such orders as copies—copies of such orders as 
affect us, of course—budgetary, personnel, things of that nature. 

Mr. Wiiu1aMs. With respect to matters of policy, which may be 
included in Executive orders which have no statutory basis or founda- 
tion but are simply issued as Executive policies for the administration 
in power, do you regard those as binding on the Commission ? 

Mr. Gapspy. I don’t recall in my experience any such matter com- 
ing before us. 

Mr. Witi1AMs. Well, assume that such a matter would come before 
you. Doyouconsider that? 

Mr. Gapssy. I don’t know how we would treat it. 

Mr. Fiynt. Mr. Gadsby, do you think that an independent agency 
should be included within the jurisdiction of the Bureau of the Budget, 
or do you think that it should be just what the laws says it should be, 
an independent agency, and be allowed to submit a budgetary re- 
quest direct to Congress ? 

Mr. Gapssy. We have never had any reason to feel—to be in a 
position that the Bureau of the Budget interfered with the functions 
of the Commission. And it is a matter for Congress to determine, as 
a matter of policy, whether they want to centralize all budgetary 
matters in one bureau or whether they want to segregate it. 

As far as we are concerned, I don’t believe it interferes with our 
independence in any way. 

Mr. Fiynt. Do you have any knowledge, direct or indirect, of any 
instance when the Bureau of the Budget has sought to guide and direct 
any of the appropriations made to you by the Congress? 

Mr. Gapspy We have had requests from the Bureau of the Budget 
as to expenditures under existing appropriations, and suggestions from 
the Bureau as to the scope of our requests. Those have been taken 
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by us to be just that, to be requests, and, as a matter of fact, we didn’t 
comply with them. 

Mr. Fiynv. If there should arise a difference in any directions or 
directives issued by the Bureau of the Budget, and any statements 
made by you or another Commissioner in an appearance before either 
of the Appropriations Committees of the Congress, which would you 
consider binding upon you, as Chairman, and upon you as a member 
of the Commission ? 

Mr. Gapssy. May I have that question? I am not certain that I 
understand what you mean, sir. May I have the question read ? 

(Mr. Flynt’s question was read by the reporter.) 

Mr. Gapspy. If I understand your question correctly, Mr. Flynt, 
I think I have answered it before, that we don’t consider the recom- 
mendations or the requests of the Bureau of the Budget as being 
binding upon us. And we realize, of course, the necessity for some 
overall control over our budgetary expenditures, and we generally 
have been, I think, fairly treated by the Bureau of the Budget in re- 
lation to our requests. 

Mr. Fiynt. Do you feel that you have also been fairly treated by the 
Appropriations Committees of Congress? 

Mr. Gapspy. All I can say is this: On page 223 of our 22d annual 
report for the fiscal year ending June 30, 1956, we have given a state- 
ment of the action taken on budget estimates and appropriations from 
fiscal 1949 through fiscal 1956. That is supplemented by the table 
shown on page 198 of our 23d annual report for the fiscal year 1958, 
It shows that- 

Mr. Fiynt. Fiscal year 1958 is the current fiscal year. 

Mr. Gapspy. That is right. 

It shows, in general, that the Budget Bureau has been fairly 
reasonable in their attitude toward our request. It shows that in 
the House every year since 1949, the amount recommended in the 
President’s budget has been cut by the House Appropriations Com- 
mittee. 

Mr. Fiynt. About how much do those cuts average? That is one 
of the things I want to come to. I will follow that up, with your 
permission. 

Mr. Gapspy. Let us take, if you like, the fiscal year 1958. Our 
estimate, as presented to the Bureau, was $7,178,000. 

Mr. Fiynr. Will you repeat that ? 

Mr. Gapssy. $7,178,000. 

The Budget Bureau sent that amount in without change. 

Mr. Fiynr. Nochange. All right, sir. 

Mr. Gapssy. The House cut $478,000 from that request, which 
was the final action taken by the Congress. 

Mr. Fiynvr. That left, then 

Mr. Gapspy. $6,700,000, which was our appropriation for the cur- 
rent year. 

Mr. Fiynr. That was the final action concurred in by Senate, and 
also by the Congress ? 

Mr. Gapssy. That is right, sir. 

Mr. Fiynt. Now, which brings me to this: 

During the past year, I know that I, as a member of the Congress, 
and I imagine some of my colleagues, have both directly and in- 
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directly received complaints of operations of the so-called boiler- 
rooms, that there has apparently been an increase, widespread in- 
crease, in activities of this Kind. 

Is that impression that we have gained correct ? 

Mr. Gapssy. I don’t think it is correct currently. There have 
been a large number of such activities. There are always a large 
number of such activities, or at least there have been in the last 
few years. 

We investigate those complaints just as quickly and promptly as 
we can. 

Mr. Fuynt. That is the kind of thing that requires prompt in- 
vestigation, isn’t it? 

Mr. Gapspy. Alw: ays. 

And we think that our enforcement activities in the last couple 
of years have successfully put the larger boilerrooms out of business, 
There will always be high-pressure ‘salesmen as long as there’is a 

rofit to be realized in the sale of sec urities, and all that we can do 
is to clamp down on them when we find them. 

The way we find them is by complaint, and when we do get a com- 
plaint, we take care of it in a hurry. 

I might point out that we have taken every measure we can to 
alert the public to this sales campaign, or these sales campaigns. 

Mr. Fiynr. I am aware of that, and I certainly want to publicly 
commend your Commission and your E nforcement Division for your 
activities in this behalf. I thing it is one of the finest pieces of work 
that has been done by any regtilatory body that in recent years has 
come to my knowledge. 

Mr. Gapssy. Thank you. 

Of course, we can take action only when we know about it; we 
cannot know who is being high-pressured at any given time. It 
isn’t until they complain to us that we know about it. There is 
always a delay between the time when the high-pressure salesman 
sells the stock to his victim and when the victim realizes that he 
has been victimized and complains to us. 

By that time, the salesman may be in Paris, Singapore, or points 
west. 

Mr. Fiynt. Now, in connection with this, when the Securities and 
Exchange Commission, as a whole, appeared before us, I think last 
yeal , that question was gone into, and some very enlightening in- 
formation was given to the committee and to those present, other 
than committee members, at that time. And there has been a con- 
tinued interest among members of this committee especially and, of 
course, among other Members of C ongress, too, with regard to legis- 
lation prohibiting the type sales that are made through the so- 
called boilerroom activities. 

As we understand it, it is virtually impossible for a prospective 
customer to see anything that remotely y resembles a prospectus dur- 
ing a telephone conversation. That is basic, I think, in every way. 

Mr. Gapssy. Obviously. 

Of course, Mr. Flynt, let me point out to you that a prospectus is 
not necessary to be shown, except in case of new issues. 

Mr. Fiynv. I understand that. New issues only ? 
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Mr. Gapspy. Yes. 

Mr. Fiynt. Now, the complaints that have come into your Com- 
mission—and, of course, have been referred to the Enforcement Divi- 
sion—have they generally resulted in substantial losses by the parties 
who make the complaints ? 

Mr. Gapssy. Perhaps I can better refer that to the Division Di- 
rector, who is more familiar with the details than I. 

May I ask Mr. Loomis to answer that question ? 

Mr. Fiynt. By all means. 

Mr. Loomis. I am Philip Loomis. I would say in boilerroom cases, 
strictly so called, in most instances the complaining investor has suf- 
fered a loss and in many of those instances that loss is very sub- 
stantial in proportion to his investment. 

Mr. Fiynrt. In other words, if he invested $1,600, he might lose 
$1,400 of that $1,600? That was one particular figure which I think 
was reported to us when you were called upon for some questions 
last year. 

Mr. Loomis. Yes, sir. 

Mr. Fiynt. For the record, will you identify yourself, please ? 

Mr. Loomis. Philip Loomis, Director of the Division of Trading 
and Exchanges. 

Mr. Frynt. Do you feel—and you might want to refer this to 
your Director, also—do you feel that it would be desirable in the 
public interest to prepare and submit to us for consideration by this 
committee legislation to possibly prohibit any sales activities which 
are generally referred to in the vernacular of boilerroom activities? 

Mr. Gapspy. Perhaps Mr. Loomis could answer that. 

Mr. Loomis, would you answer that ? 

Mr. Loomis. The problem in framing such legislation would be to 
define what is a “boilerroom activity.” 

Mr. Frynr. And may I add that we would rely very strongly on 
you in helping us to define it. 

Mr. Loomis. Securities are generally sold by telephone or word of 
mouth legitimately. I mean, that is the way the industry operates 
in their ordinary business, 

A boilerroom is essentially a person who resorts to high-pressure 
methods and who sells by misrepresentations or exaggerated prom- 
ises. That, if you can prove the facts of the misrepresentation, 
is already a violation of the fraud provisions of the law. 

The problem is one of detecting that person and of getting the 
od that what he says is false. It would be rather hard to frame 

egislation to prohibit sales by high pressure and still not prohibit 
sales by low pressure. I think it is certainly 

Mr. Fiynr. Yes. 

_ Now, a legitimate security dealer would not object to such legisla- 
tion. 

Mr. Loomis. If the line was drawn so that his legitimate recom- 
mendations of his merchandise to his customers were not prevented. 

Mr. Fiynr. Which brings me to this: 

Would legislation requiring a written confirmation by letter to be 
sent through the United States mails concerning any such sale made 
by means of a telephone conversation before the transaction would 
be finished, do you think that that might give you something upon 
which you could hang your hat? 
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Mr. Loomis. That is an interesting idea. 

Our rules already require a broker-dealer to confirm the facts of 
the sale, to send to his customer at the completion of the transaction 
a document which outlines the essential terms, the number of securi- 
ties sold, the price, whether he acted as principal or agent, and 
certain other material facts. 

It would be an interesting idea, on which I really don’t have a 
firm view, as to whether you could require a further recapitulation 
of the representations upon which the sale was made, which I under- 
stand is your idea. 

Mr. Fiynrv. Yes, sir. 

Mr. Loomis. I would suppose that a legitimate industry might re- 
gard such a requirement as burdensome, but I am not sure that isa 
fatal objection. It is an interesting idea. 

Mr. Fiynv. A boilerroom operation would certainly consider it 
objectionable. 

Mr. Loomis. Yes, sir, but I am not concerned with what they think. 

Mr. Fiynt. We are not either. 

Thank you very much, Mr. Loomis. 

Mr. Wiu1aMs. The committee is very happy to have with us this 
morning Mr. Springer, of [llinois, who is a member of the parent 
committee, and he has indicated he has some questions he would 
like to ask. 

Mr. Sprrncer. Thank you, Mr. Chairman. 

If the committee will grant me this courtesy, I only have a few 
questions. 

Mr. Gadsby, are you a lawyer? 

Mr. Gapspy. Yes, sir. 

Mr. Sperrncer. Before you became a member of this Commission, 
were you a member of any similar commission of the State of Massa- 
chusetts ? 

Mr. Gapssy. Yes, sir. 

I was for 5 years commissioner and for 2 years chairman of the 
Massachusetts a ae of Public Utilities. For the next four 
and a fraction years after the expiration of my term as commissioner, 
I was general counsel for the department. 

Mr. Springer. Are you familiar with the origin of the SEC law! 

Mr. Gapssy. Oh, yes. 

Mr. Springer. Do you know the basic philosophy upon which SEC 
was passed ? 

Mr. Gapspy. I think I am familiar generally with it; yes, sir. 

Mr. Springer. And you have been an old enough man to have been 
familiar with that since its inception ? 

Mr. Gapssy. I was practicing law in Wall Street when it was 
passed. 

Mr. Sprincer. You then, I take it, are familiar with practically 
all the basic decisions of the Commission and of the district and ap- 
pellate courts and Supreme Court on this? 

Mr. Gapssy. I wouldn’t go so far as to say that, Mr. Springer; 
no, sir. 

Mr. Sprrncer. Please answer this further question, then: 

You are familiar with all the landmark decisions that have been 
made along the way down to the present time; are you not ? 
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Mr. Gapspy. To a certain extent, sir. 

I wouldn’t like to brag that I know even all of the landmark de- 
cisions. The decisional field under the Securities Act is very broad. 
It covers a very large number of cases. 

Mr. Sprrincer. You would feel, however, Mr. Gadsby, that you 
would be generally considered in the legal profession as an authority 
in this field. , 

Mr. Gapssy. I don’t think that 5 or 6 months’ experience as Chair- 
man of the Commission gives me that standing; no, sir. 

Mr. Sprincer. You don’t feel that you are an authority based upon 
your previous experience as a lawyer, as a commissioner in Massa- 
chusetts, and as a Commissioner on the SEC for 5 months to the 
present time? 5 

Mr. Gapssy. Well, I wouldn’t consider myself as an authority on 
it; no, sir. I would have to be sufficiently modest. 

Mr. Fiynvr. Yould you yield at that point? 

Mr. Springer. Yes, sir. 

Mr. Fiynvr. I think Mr. Gadsby is being unduly modest on that. 
I think he is recognized generally as being an outstanding man in 
this particular field and certainly would qualify as an authority. 

Mr. Gapssy. Thank you. 

Mr. Sprincer. I thank the gentleman from Georgia for his ob- 
servation. 

All of this, as you well know, is basic to qualifying only the ques- 
tions that I want to ask: 

Is your legal counsel here with you today ? 

Mr. Gapssy. Yes. I have my associate general counsel. 

Mr. Sprrncer. How long has he been your associate general 
counsel] ? 

Mr. McCautry. Since October of 1956. 

Mr. Serrncer. Mr. Gadsby, based upon the experience which you 
have had as a lawyer and as a member of a similar commission in 
Massachusetts, and your entire experience in this field including that 
as Commissioner on the SEC, do you believe that you have followed 
the basic law as laid down and intended by Congress when this law 
was passed ? 

Mr. Gapspy. It certainly has been my intention, sir. 

Mr. Sprincer. Do you believe that there has been any change— 
strike that. 

Based upon all of this experience and upon your experience as a 
commissioner, do you believe that there has been any change in the 
basic philosophy of the Commission’s approach to the law from what 
it was when this law was first enacted ? 

Mr. Gapssy. Oh, no. 

Mr. Sprincer. Based upon your experience, as I previously out- 
lined in these questions, do you believe that the basic law and the 
philosophy as Congress intended it has been continued during all of 
the years that this law has been in effect? 

Mr. Gapspy. So far as my observation goes, it has. 

Mr. Sprincer. Would you say that has been true of all of the Com- 
missioners, whether they have been under one party or under the 
other, since the inception of this law ? 
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Mr. Gapssy. I can’t pose as an expert in the fields of anything, 
ractically, even through my experience except, possibly, under the 

ederal Power Commission and the Securities and Exchange Com- 
mission, and those—and in those I find no deviation from the funda- 
mental principles as originally laid down. 

Mr. Springer. Mr. Chairman, that is all. 

Thank you. 

Mr. Hate. I don’t think I have any more questions. 

Mr. Wituiams. Mr. Gadsby, the House is in session, and we have a 
tax bill which I understand is to be presented shortly after the House 
convenes. I regret very much that we didn’t get to complete our 
questions today, and, as I understand it—Doctor, you correct me if 
IT am wrong—we have an executive session scheduled this afternoon, 

Mr. Scuwarrz. At 2: 30, I believe. 

Mr. Wii1aMs. I assume that makes it impossible for us to con- 
tinue the hearings this afternoon. So, I am compelled to declare the 
committee adjourned, subject to the call of the Chair. The chairman 
is absent this morning; so, I naturally have to defer to his wishes in 
the matter, and I am quite certain he will be in touch regarding the 
possibility of your coming back to complete this interrogation. 

Mr. Gapspy. Very good, sir. We will be at the subcommittee’s 
service. 

(Whereupon, at 12:05 p. m., the subcommittee recessed, to recon- 
vene subject to the call of the Chair.) 











INVESTIGATION OF REGULATORY COMMISSIONS 
AND AGENCIES 


MONDAY, FEBRUARY 3, 1958 


House or REPRESENTATIVES, 
SpPEecIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForeigN COMMERCE, 


Washington, D. C. 


The special subcommittee met, pursuant to recess, at 10:15 a. m., 
in Room 1334 New House Office Building, Honorable Morgan M. 
Moulder (chairman of the special subcommittee) presiding. 

Present: Representatives Moulder (presiding), Williams, Mack, 
Flynt, Moss, Harris, O’Hara, Hale, Heselton, Bennett and Wolverton. 

Also present: Bernard Schwartz, chief counsel and staff director 
of the subeommittee. 

Mr. Movutper. The committee will be in order. 

The Chair announces that under the rules of the House the taking 
of pictures during the course of the hearing are prohibited. The 

yublic hearings scheduled for this week are part of a series of hear- 
ings to be held in connection with the program and objectives of the 
Special Subcommittee on Legislative Oversight as authorized in sec- 
tion 136 of the provisions of the Legislative Reorganization Act of 
1914 and House Resolution 99 of the first session of this Congress. 

The general scope of the research, study, and investigation planned 
by this subcommittee is clearly outlined in the announcement dated 
and published April 18, 1957, as follows: 

Representative Morgan M. Moulder, chairman of the Subcommittee on Legis- 
lative Oversight of the House Committee on Interstate and Foreign Commerce, 
announced that in executive session today the subcommittee had adopted, with 
the approval of Committee Chairman Oren Harris, the following outline of the 
scope of the subcommittee’s activities : 

Purposes 

To examine the execution of the laws by the administrative agencies ad- 
ministering laws within the legislative jurisdiction of the committee, to see 
whether or not the laws as the Congress intended in its enactment has been and 
is being carried out or whether it has been and is being repealed or revamped 
by those who administer it. 

Dual approach 
(1) Whether the law has been and is being faithfully executed by the agency 


in the public interest. 

(2) Whether the law and the statutory standards it contains have been and 
are being interpreted by rule, or internal procedures, to enlarge the area of 
regulation beyond that intended, and to administer it through procedures not 
intended by the Congress. 


Agencies to be examined 
(1) Civil Aeronautics Administration, Civil Aeronautics Board, Federal Com- 
munications Commission, Federal Power Commission, Federal Trade Commis- 
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sion, Food and Drug Administration, Interstate Commerce Commission, Securi- 
ties and Exchange Commission. 

(2) Bureau of Standards, National Institutes of Health, National Science 
Foundation, Weather Bureau. 

(3) Foreign Claims Settlement Commission, Office of Alien Property, Public 
Health Service, Railroad Retirement Board, and other agencies within legis- 
lative jurisdiction of the committee. 


Subject to be considered 


(1) Review and analysis of the law and amendments and intent of the Con- 
gress when enacted. 

(2) Area of the field regulated by each law, changing circumstances and growth 
of the field since enactment. 

(3) Consideration of the legislative standards in the law to determine whether 
they can be drafted in more precise terms with the view of reducing adminis- 
trative discretion. 

(4) Consideration of rules and regulations issued by the agency under the 
discretionary delegations, reconciliation with statutory standards and legis- 
lative intent, manner in which rules have been applied in practice. 

(5) Administrative interpretations and practices, apart from formal rules 
and regulations; public notice of such interpretations and practices; extent to 
which, in fact, administration is by internal interpretations as distinct from 
published rules. 

(6) Judicial decisions on the administration of the law by the agency, the 
statutory standards, rules and regulations, and administrative interpretation; 
enlargement of area of regulation supported by the decisions. 

(7) Enforcement of statute, rules and regulations. 

(8) Organization of agency. 

(a) Independence and bipartisanship of Commission, as intended in its 
creation ; identification of the regulators with the regulated. 

(b) Personnel: Experience, relationship to agency policy, status under 
civil service. 

(c) Workload, distribution of personnel as to statutory duties or on 
duties assumed through administrative interpretations, coordination with 
State and other regulatory agencies, trade or industry enforcement groups. 


Now, on motion adopted by the subcommittee January 29 of last 
week, it was agreed that the FCC would be the first agency called 
for full and complete hearings on the administration of the laws. 

That— 


The procedure to be followed as to the subject for the hearings as to the opera- 
tion of the Commission will be as follows: 

(a) Conduct of Commissioners. 

(b) Ex parte relationships with litigants. 

(c) Comparative television cases. 

(d) The Federal Communications Commission and antitrust policies. 

(e) The Federal Communications Commission and patent misuse. 

(f) The Federal Communications Commission and press wireless. 


The motion further provided that— 


in respect to the alleged misconduct of the Commissioners, the staff director 
shall immediately supply the individual Commissioners with a written specifi- 
eation of charges of any alleged misconduct upon which they may be interro- 
gated during the course of the hearings. Such information shall be supplied 
at least 3 days in advance of the hearings. 


Further, the subcommittee directed that the— 


chairman of the subcommittee will make available immediately to each of the 
Commissioners a copy of a confidential memorandum submitted to Mr. Moulder, 
the chairman, by Mr. Schwartz, the chief counsel, under date of January 4, 1958, 
for their exclusive use. 

Pursuant thereto, the Chair caused to be duly served upon each 
member of the Federal Communications Commission, as prepared 
and made by the committee staff, written specifications of charges of 
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alleged conduct bearing upon and having probable wrongful in- 
fluence on the official duties and decisions of the Commissioners, and 
upon which they, the members of the Federal Communications Com- 
mission, may be interrogated during the course of the hearings, to- 

ther with a copy of the confidential memorandum which was sub- 
mitted to each and every member of this subcommittee under date of 
January 4, 1958, all of which were duly served upon each member of 
the FCC on January 31 of last week. 

Written charges of an alleged official misconduct made by the staff 
were duly served upon the Honorable John C. Doerfer, Chairman of 
the Federal Communications Commission, are as follows—may I have 


a copy of that? 
Mr, Dorrrer. Mr. Chairman, will you take my copy ? 
Mr. Moutper (reading) : 


I wish to advise you that evidence will be adduced, and you may be inter- 
rogated upon charges regarding your official conduct that— 

(1) You, as Commissioner, were fully reimbursed by industries under your 
jurisdiction and subject to your regulations for the expenses incurred by you and 
your wife in attending an industry convention at which you delivered an ad- 
dress. You also claimed from and were paid by the Government your full 
expenses (travel and per diem) to attend the same convention ; 

(2) You, as Commissioner, have had expenses such as hotel bills paid by 
industries under your jurisdiction and subject to your regulations while attend- 
ing industry functions. At the same time, you have claimed and received per 
diem from the Government for living expenses incurred by you in attending the 
same function; 

(3) You, as Commissioner, have had your wife’s expenses paid for by such 
industries for attendance at industry functions ; 

(4) You, as Commissioner, have engaged in constant fraternization with in- 
dividuals and corporations who appear as litigants before the Commission. 
This includes such things as payment by such parties subject to the Commis- 
sion’s regulatory authority of your entertainment, hotel bills, and the like; 

(5) You, as Commissioner, have received for your personal use communica- 
tions equipment such as color television sets from a company which appears as 
a litigant before the Commission ; 

(6) You have received free service contracts for your personal communica- 
tions equipment from a company which appears as a litigant before the 
Commission; and 

(7) Such other and and additional evidence of official personal conduct of 
which you may have information and knowledge. 


The staff memorandum of January 4, 1958, was incorporated and 
made a part of the written charges as to each Commissioner, and is 
hereby ordered to be made a part of the record at this point. 

(The document referred to is as follows: 

JANUARY 4, 1958. 
Memorandum To: Hon. Morgan M. Moulder, chairman, Special Subcommittee 
on Legislative Oversight. 
From: Bernard Schwartz. 

I am herewith submitting to you as chairman of the Special Subcommittee on 
Legislative Oversight a memorandum which I have prepared entitled “Proposed 
First Hearings of the Special Subcommittee on Legislative Oversight.” 

This memorandum is intended as a guide for your information and that of 
members of the subcommittee to aid you in scheduling the first hearings of the 
Special Subcommittee on Legislative Oversight. 

Respectfully submitted. 


BERNARD SCHWARTZ, 
Chief Counsel-Staff Director. 
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It is proposed that the first hearings of the Special Subcommittee on Legisla- 
tive Oversight be held on the Federal Communications Commission. This ig 
recommended both because more material has been developed thus far in that 
agency which should be presented publicly and, also, because there has been 
more interest and concern expressed in the operation of the Federal Communi- 
cations Commission in the past few years than in the working of almost any 
other regulatory agency. Public disquietude in the Commission’s work hag 
found increasing expression in both the press and professional journals, culmi- 
nating in a recent article in Harper’s entitled “The Scandal in TV Licensing” 
by one of the country’s leading authorities on administrative law, Prof. Louis 
L. Jaffe, of the Harvard Law School. 

According to Professor Jaffe, the case against the Federal Communications 
Commission “rests on the record of the Commission’s decisions in licensing 
television stations, and the reaction of the bench and bar. And, on the basis of 
this record, it seems clear that the FCC is dealing a heavy blow to good govern- 
ment.” 

The primary purpose of the proposed hearings will be to obtain the evidence 
necessary to enable the subcommittee to determine whether or not Professor 
Jaffe’s indictment of the Federal Communications Commission is justified. The 
serious nature of the charge and the position and prestige of those like Professor 
Jaffe who have made it should lead the subcommittee to explore fully, without 
fear or favor, all relevant aspects of the Commission’s work. If the Federal 
Communications Commission is, in fact, acting in the manner charged by its 
critics, then it is striking a blow at the very vitals of good government by under- 
mining the effectiveness of the scheme of administrative regulation set up by the 
Congress in the Communications Act of 1984.° If, on the other hand, the Com- 
mission has not been guilty of the maladministration alleged by its critics, 
then its members have been unjustly maligned. If such is the case, it is for the 
subcommittee to set the public record straight and vindicate both the ability and 
integrity of the agency concerned. 

It should be emphasized that it is essential that the inquiry into the operations 
of the Federal Communications Commission be conducted upon an impartial 
basis. The materials to be relied on have been developed by the staff with no 
partisan purpose in mind. Those engaged in investigating the Federal Com- 
munications Commission have worked, not as members of either political party, 
but solely to discover the facts within that agency. At the same time, the staff 
has sought to uncover the true factual situation at the Federal Communications 
Commission, without regard to any partisan considerations. If some of the 
material found may have political or other repercussions, that is not the fault 
of the staff, which has only discovered, not created, such material. To call a 
spade by its true name, rather than by some more mellifluous title, is hardly a 
sign of partisan bias. 





I. PRELIMINARY CONSIDERATIONS 


If the proposed hearing subjects are to be considered from the proper perspec- 
tive, it is necessary at the outset to underscore the position and powers of the 
Federal Communications Commission as the regulatory agency in the 
communications field. 

The Federal Communications Commission is a typical example of a modern 
regulatory agency. It has been vested with very broad discretionary authority 
under the Communications Act of 1934. The powers conferred upon the Com- 
mission by the Congress are both legislative, administrative, and judicial in 
nature. Nor has the Congress really limited the authority of the Commission 
by defined standards in the enabling statute. All that the 1934 act provides 
by way of a standard is the catchall phrase of “public interest, convenience, 
or necessity.” Thus, the statute provides that a radio or television license should 
be granted to an applicant if “public convenience, interest, or necessity will be 
served thereby,” and this standard is repeated (with minor variations) 
throughout the act. 

The situation of the Federal Communications Commission under the 1934 
statute is well summed up in a lower court opinion; “The Congress of the United 
States, which has plenary power to regulate the radio industry, has designated 
the Commission as its administrative agent, becnuse it is desired to have the 
regulatory work done by technically trained experts, skilled and experienced 
in the technica] duties of radio regulation. The Congress defined the scope 
of the authority of its agent, or, as is sometimes said, it established the standard 
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according to which the agent should act. The broad scope of authority, or stand- 
ard of action, established by the Communications Act is that public interest, 
convenience, and necessity must be served. Within that framework, the admin- 
istrative agent is free to exercise its expert judgment” (WOKO, Inc., v. Federal 
Communications Commission, 153 F. 2d 623 (D. C. Cir. 1946) ). 

Plainly, the “public interest, convenience, and necessity” standard is not 
mechanical or self-defining. On the contrary, it implies the widest areas of 
administrative judgment and, therefore, of discretion. In the apt words of 
the highest. Court, the statutory. standard “serves as a supple instrument for 
the exercise of discretion by the expert body which Congress has charged. to 
carry out its legislative policy” (Federal Communications Commission v. 
Pottsville Broadcasting Co., 309 U.S. 134, 145 (1940). 

One may wonder, indeed, whether a standard such as that contained in the 
Communications Act really furnishes any effective legislative guide. As it has 
been put by one writer, “telling the agency to do what is in the public interest 
is the practical equivalent of instructing it: ‘Here is the problem. Deal with 
it’” (Davis, Administrative Law, p. 46 (1951) ). 

The delegation of such vast discretionary power to the Federal 
Communications Commission is based upon two fundamental presuppositions : 

(a) That the Federal Communications Commission, itself will develop its 
own standards to guide it in the exercise of its regulatory authority; and 

(b) That the Federal Communications Commission in exercising its powers 
will act in accordance with the cherished judicial tradition, as befits quasi- 
judicial regulatory agency. 

(A) Need for administrative standards 

A statute such as the Communications Act poses a very real problem to the 
agency created by it. On the one hand, the agency is vested with very broad 
powers of regulation—powers whose exercise may well be matters of life and 
death to the industry concerned. On the other, the agency has not been fur- 
nished by the Congress with any real guide to govern the exercise of its powers 
in specific cases. In the case of the Federal Communications Commission, as 
already emphasized, the only standard contained in the enabling statute is that 
of “public interest, convenience, and necessity.” Such a standard is, as we have 
seen, in actuality, so vague as to be all but illusory. It gives the Commission 
almost complete latitude to decide individual cases as it wishes—not even sub- 
ject to the need for maintaining the corpus of its law consistent. 

How then is an agency like the Federal Communications Commission to deal 
with specific cases that come before it? As a general proposition, three ap- 
proaches are open to it. The first is to follow a method such as that ascribed 
by Rabelais to his celebrated Judge Bridlegoose, who decided cases by a throw 
of the dice. Such a method may have the virtue of eliminating any possibility 
of improper influences in the decision process. But it leaves the decision of 
cases purely to the whims of chance, and can hardly be commended seriously 
as an approach to be followed by atiy mature legal system. 

The second possible approach for an agency like the Federal Communications 
Commission to follow is that of the oriental caliph, of the type of Harun-al- 
Rashid, who decides each case according to his particular fancy for the moment. 
Such an approach eliminates the element of law from the administration of 
justice and substitutes therefor the personal will of the individual magistrate 
for the time being. Personal justice of this type tends, by its very nature, to 
be arbitrary. One can, perhaps, picture a wholly satisfactory dispensation of 
justice by St. Louis under the oak at Vincennes; but who would be willing to 
submit his case to the unfettered discretion of other than a saint? 

If the Federal Communications Commission is to reject, as it must, these 
two approaches as utterly inconsistent with the proper administration of a 
modern regulatory statute, it must, itself, fill in the lacunae in the Communica- 
tions Act. It can do this by developing its own administrative standards which 
will guide it in making specific decisions under the act. 

Such development of administrative standards is, in fact, one of the primary 
raisons d’étre for the present-day administrative process. Basic in our public- 
law conceptions is the notion of the primary legislative power of the Congress. 
Any power delegated by the Congress is, necessarily, a subordinate power, be- 
cause it is limited by the terms of the enabling statute. The Congress, as a mem- 
ber of the Supreme Court has recently explained it, may, therefore, be said to 
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exercise the primary legislative function; the administrative agency, a second- 
ary one (Douglas, We the Judges, ch. 165 (1956) ). 

How can a law like the Communications Act be reconciled with our basic 
theory of the primacy of the Congress in the legislative sphere? Such a law 
has been aptly characterized as “skeleton” legislation. Under it, the flesh and 
blood—not to mention the soul—of the scheme of legislative regulation are left 
entirely to administrative discretion. 

The justification for skeleton legislation of the type of the Communications 
Act is not so much legal as practical. In the 1934 law, the Congress sought 
for the first time to regulate a newly created industry. In such a case, it was 
well-nigh impossible, as a practical matter, for any but the very broadest 
standards to be articulated by the legislature itself. To paraphrase the highest 
Court, the wholesale standard of “public interest, convenience, and necessity” 
“is as concrete as the factors for judgment in such a field of delegated au- 
thority permit” (Federal Communications Commission v. Pottsville Broadcast- 
ing Co., 8309 U.S. 184, 145 (1940) ). 

With no legislative or administrative experience to guide it, the Congress, 
of necessity, was obliged to leave the details of regulation to the Commission 
established by it. And it had to do so by vesting in the agency all but un- 
fettered discretion to deal with specific regulatory matters as they might arise. 
“Underlying the whole law is recognition of the rapidly fluctuating factors 
characteristic of the evolution of broadcasting and of the corresponding re- 
quirement that the administrative process possess sufficient flexibility to adjust 
itself to these factors” (Ibid.). 

Unless, however, the Congress designed the Federal Communications Commis- 
sion to act as modern counterparts of Judge Bridlegoose or Harun-al-Rashid, 
it must have intended the Commission itself to develop standards to guide it 
in its administration of the Communications Act. The 1934 law cannot, in 
other words, be treated by the Commission as carte blanche upon which they are 
free to scribble as they please. On the contrary, the Communications Act is 
one whose details are to be filled in by the accumulated experience of successive 
Commissions. As a group of experts in the particular regulatory field, the Com- 
missioners have been deemed peculiarly well adapted to correct the lacunae 
which the Congress inevitably left in the law. The life of the law, reads the 
famous Holmesian aphorism, has not been logic, but experience. In the case 
of the Federal Communications Commission, it is the experience of the admin- 
istrator, more than the a priori logic of the legislator, that was intended to lay 
down the detailed standards under which the regulatory scheme was to be 
administered. 

Any investigation of whether the Federal Communications Commission has 
given proper effect to congressional intent should focus, to some extent at least, 
upon the question of whether the Commission has developed adequate stand- 
ards to guide it in specific cases. More than that, such inquiry should deter- 
mine to what extent the criteria developed by the Commission are actually 
followed by it in individual cases. The very justification of the present-day 
administrative process is the development of a detailed, logical corpus of regu- 
latory law by the administrative expert. Wholesale powers are delegated on 
the condition that they be canalized by standards fashioned by agency expertise. 
If such standards have not been fashioned by the Federal Communications Com- 
mission, or if (though fashioned) they have not been applied by the Commission 
in a logically consistent manner, a basic congressional intent underlying the 
Communications Act of 1934 has been violated. 


B. Quasi-judicial agency 


The Federal Communications Commission is a good example of a quasi-judicial 
regulatory agency. “The use of the term ‘quasi,’ for which the best synonym is 
‘not exactly,’ is,” as Professor Cushman observes, “a confession of vagueness, 
an announcement that precise definition is impossible.” Yet, “if it cannot be 
defined with precision, it can at least be explained in concrete terms. The 
term describes the application by administrative officers of a broadly stated 
legislative policy to concrete cases by a procedure patterned after that used 
by a court of law” (Cushman, The Independent Regulatory Commissions 8 
(1941) ). 

Thus, with regard to the Federal Communications Commission, the enabling 
act lays down the general policy of regulation in the public interest, but 
leaves to the Commission the task of filling in and administering the details 
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embodied by that general policy. This it does by determining in concrete cases 
whether particular fact patterns come within the general statutory standard, 
much as do our courts in giving specific content to general legal rules by ‘the 
gradual process of judicial inclusion and exclusion” (Davidson v. New Orleans, 
96 U. S. 97 (1877) ). 

What do we mean when we say that the Federal Communications Commis- 
sion is a quasi-judicial agency? We mean primarily that the Commission is 
the principal governmental arbiter of litigation in the field of communications. 
It is the Commission that has been vested by the Congress with the authority 
and responsibility of deciding cases arising under the Communications Act. 

As far as the litigants before the Federal Communications Commission are 
concerned, the Commissioners are endowed with judicial-type authority. This 
is clear if we consider what the nature of a judicial-type decision is. Such a 
decision may be said to involve four basic requirements: 

(1) The presentation of their case by the parties to the litigation; 

(2) The ascertainment of questions of fact by means of evidence adduced 
by the parties ; 

(3) The submission of legal argument on questions of law ; 

(4) A decision disposing of the litigation by findings upon the facts in dispute 
and an application of the law to the facts so found. 

These four fundamental requirements are clearly present in cases decided by 
the Federal Communications Commission. ‘Thus, in a comparative television pro- 
ceeding, where two or more applicants apply for the same television channel, 
the Commission must act after a full judicial-type hearing in which the parties 
present their cases by means of evidence on questions of fact and legal argument 
on questions of law. The Commission then disposes of the matter by its findings 
on the facts and its application of the law to the facts of the case as found by 
it. The same is true, more or less, in cases involving other aspects of the 
Commission’s adjudicatory authority. 

It may, indeed, be said, without exposure to a charge of undue hyperbole, 
that the Federal Communications Commission is the supreme court of the 
communications industry. Its members are the all but final judges in cases 
arising under the Communications Act. Its decisions, it is true, may be ap- 
pealed to the courts; but the courts’ reviewing power is limited. The broad 
discretion vested in the Commission by the 1934 act and the limited scope of 
court review over its decisions tend to make the Federal Communications 
Commission all but the ultimate tribunal in the communications field. 

It is elementary in our legal system that judicial-type authority must be 
exercised in a manner consistent with judicial traditions and techniques. It 
is the type of authority exercised by the particular governmental organ—not 
whether it is termed a court—that should determine the manner in which that 
organ should act. If the authority is judicial in nature, its exercise should be 
performed “in accordance with the cherished judicial tradition” (Morgan v. 
United States, 304 U. 8S. 1, 22 (1938)), whether or not its exercise be by a 
court or an administrative agency like the Federal Communications Commis- 
sion. 

The vast powers delegated to the Federal Communications Commission by 
the Congress have been granted upon the assumption that the Commissioners 
would conduct themselves in a manner befitting those exercising quasi-judicial 
authority. As a New York court has stated it: “To put it another way, if one 
is empowered to act as a judge he should act like a judge” (Matter of Joyce v. 
Bruckman, 15 N. Y. 8S. 2d 679, 681 (1939) ). 

To be sure, the Federal Communications Commission is not a court as such. 
It has other duties, such as the promulgation of regulations, which are not 
judicial in nature and may, in fact, even be inconsistent with the possession 
of true judicial power. The exercise of such nonjudicial authority, however, 
does not militate against the basic proposition that the Commissioners also 
have been delegated important adjudicatory powers and were intended by the 
Congress to act in a manner befitting the possessors of such judicial-type 
powers. 

It is the judicial standard which must govern the Federal Communications 
Commission in its relationships with those who appear as litigants before it. 
The vast powers of decision vested in the Commission have been granted upon 
the assumption that the Commissioners will act with the integrity and probity 
of the judges in our courts. For them to do less would be for them to violate 
the basic congressional intent. 
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This was true under the Communications Act of 1934. It has become even 
clearer since the 1952 amendments to that statute. Those amendments provide 
for the insulation of hearing officers in the Commission from those in the 
agency engaged in the performance of investigative or prosecuting functions. 
They also provide for the complete separation of the Commission from its 
Office of General Counsel. The purpose of these provisions is manifestly to 
require those in the agency vested with quasi-judicial powers to function in 
the isolation from the parties deemed proper for judges and others exercising 
judicial-type authority. Of what avail, however, are such provisions if the 
Commissioners are to be permitted personal’ relations with parties litigant that 
would be deemed wholly improper in the case of a judge? If such relation- 
ships are to be permitted, then the congressional intent itself becomes but as 
sounding brass or a tinkling cymbal. 

Any investigation and hearings into the Federal Communications Commission 
must proceed upon the assumption that the members of that agency were 
intended to act in accordance with judicial standards of conduct. If the 
Commissioners have acted in a manner that would be deemed improper in a 
judge, they have not lived up to such standards. The Congress has made this 
agency the administrative tribunal in the communications field. The Commis- 
sioners are the primary judges in communications cases and it is by the extent 
to which they measure up to judicial standards of probity and integrity that 
the work of the Commission must be judged. 


II. Proposep HEARING SUBJECTS 


The following are the subjects proposed for the first hearings into the opera- 
tions of the Federal Communications Commission : 

(a) Conduct of Commissioners. 

(b) Ex Parte Relationships With Litigants. 

(c) Comparative Television Cases. 

(d) The Federal Communications Commission and Antitrust Policies. 

(e) The Federal Communications Commission and Patent Misuse. 

(f) The Federal Communications Commission and Press Wireless. 


(A) Conduct of Commissioners (suggested time, 2 days) 

It is proposed that the first subject to be gone into be the conduct of members: 
of the Federal Communications Commission indicating a deviation from the 
judicial standard. which the Congress intended them to follow. This is of 
basic importance to anyone concerned with the question of administrative ad- 
herence to congressional intent. For if the Commissioners have failed to com- 
port themselves with the probity and integrity deemed appropriate in a judge, 
they have utterly frustrated the congressional intent in setting up the Federal 
Communications Commission as a quasi-judicial regulatory agency. 

Evidence has been uncovered by the staff which indicates the following: 

(1) A Commissioner was fully reimbursed by the industry for the expenses: 
incurred by him and his wife in attending an industry convention at which he. 
delivered an address. This Commissioner also claimed from and was paid by 
the Government his full expenses (travel and per diem) to attend the same 
convention. Such duplication of expense accounts apparently involves a crim- 
inal felony in that a “false, fictitious, or fraudulent” claim was filed against the- 
United States within the meaning of title 18, United States Code, section 287, 
by the Commissioner in question. See also title 18, United States Code, sections 
1001, 1914. 

(2) Members of the Commission have had their room, board, and other ex- 
penses (e. g., cafe, valet, golf fees, etc.) paid by the industry while attending 
industry conventions. At the same time, these Commissioners have claimed and 
received per diem from the Government for living expenses incurred by them 
in attending the same conventions. 

(3) Members of the Commission have had their hotel bills paid by the indus-- 
try while attending industry conventions. At the same time they have claimed 
and received per diem from the Government for living expenses incurred by 
them in attending the same conventions. 

(4) Members of the Commission have had their wives’ expenses paid for by 
the industry for attendance at industry functions. 

(5) Members of the Commission engage in constant fraternization with in- 
dividuals and corporations who appear as litigants before the Commission. 
This includes such things as payment by individuals, corporations, or associa-~ 
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tions subject to the Commission’s regulatory authority of Commissioners’ en- 
tertainment, travel, payment of hotel bills, and the like. 

(6) Members of the Commission have received for their personal use color 
television sets and other communications equipment. 

(7) Members of the Commission have received free service contracts for their 
personal television, radio, and hi-fi sets from a company which appears as a 
litigant before the Commission. These free contracts involve savings of up to 
several hundreds of dollars per year for the particular Commission member 
concerned. 

(8) Members of the Commission have used Commission telephones (at 
Government expense) to make purely personal telephone calls. 

It must be emphasized that the individuals, associations, and corporations 
involved in the above situations are all subject to the Federal Communications 
Commission’s quasi-judicial authority and the corporations concerned are 
frequent litigants in cases before the Commission. 

It should be pointed out that, under the relevant statute, Government em- 
ployees receive travel expenses and per diem “in lieu of their actual expenses” 
and “only actual and necessary traveling expenses shall be allowed.” If a 
Government official seeks reimbursement from the Government for travel and/or 
living expenses of which he has not actually incurred, it is at least questionable 
whether he has not filed a “false, fictitious, or fraudulent” claim against the 
United States within the meaning of title 18, United States Code, section 287. 

It is important to note that the Comptroller General of the United Staes, in 
a ruling of December 24, 1957, addressed to Chairman Moulder, has taken a 
strong position on the propriety of practices such as those just mentioned en- 
gaged in by members of the Federal Communications Commission. According 
to the Comptroller General, “It is our view that the above statute [i. e., 18 
U. S. C. § 1914] prohibits an officer or employee of an agency of the United 
States from receiving per diem and traveling expenses from the Government 
and, in addition, having any part of his expenses paid either directly or in- 
directly by an individual, association, or corporation, subject to the agency’s 
regulatory authority. In other words, it seems clear that under such circum- 
stances the officer or employee is receiving a supplement to his salary for serv- 
ices performed for the Government.” Indeed, even in instances where there has 
not been any duplicate claim filed with the Government he has ruled, “Irrespec- 
tive of whether the United States may be saved the cost of traveling expenses, 
our decisions have indicated generally that the payment by others of the travel- 
ing expenses of an officer or employee of the Government in a regular duty and 
pay status is prohibited by title 18, United States Code, section 1914.” Finally, 
he concludes inter alia, ‘While we hesitate to say that the acceptance of gifts 
by officers of the regulatory agencies offend the sense of propriety in every in- 
stance, certainly the acceptance of the more expensive gifts, the payment of 
hotel bills and traveling expenses by outside agencies give rise to serious doubts 
as to their propriety. In our opinion, such practice is not in keeping with the 
conduct which the public demands of Government officials and should not be 
condoned, thus avoiding any appearance of favoritism whatsoever.” 

If any of the above-mentioned practices were engaged in by a Federal judge, 
there would be grave doubt as to that judge’s fitness to continue in office. For 
a judge to receive favors from a litigant before him would be for him grossly 
to violate the canons of judicial ethics. Similarly, for a litigant to confer favors 
upon a judge would be for him to indulge in a grave impropriety. This is clear 
from the following provisions of the American Bar Association’s Canons of 
Judicial and Professional Ethics: 
















































“JUDICIAL CANON 32. GIFTS AND FAVORS 










“A judge should not accept any presents or favors from litigants, or from 
lawyers practicing before him or from others whose interests are likely to be 
submitted to him for judgment. 










“JUDICIAL CANON 33. SOCIAL RELATIONS 





‘“* * * He should, however, in pending or prospective litigation before him 
be particularly careful to avoid such action as may reasonably tend to awaken 
the suspicion that his social or business relations or friendships, constitute an 
element in influencing his judicial conduct.” 
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“PROFESSIONAL CANON 3. ATTEMPTS TO EXERT PERSONAL INFLUENCE ON THE COURT, 


“Marked attention and unusual hospitality on the part of a lawyer to a judge, 
uncalled for by the personal relations of the parties, subject both the judge and 
the lawyer to misconstructions of motive and should be avoided.” 

As already stressed, the Federal Communications Commission is a quasi-ju- 
dicial regulatory agency and its members are the primary judges of the com- 
munications industry. Practices which would be deemed improper, if engaged in 
by a judge on the bench, must be similarly viewed if engaged in by a member of 
the Federal Communications Commission. 

It is certainly at least questionable, in view of situations such as those 
already mentioned, whether the members of the Federal Communications Com- 
mission have lived up to the judicial standard in their relationships with 
litigants. Nor can it be said in justification of their conduct that other Govern- 
ment officials have engaged in similar practices. There is, in the first place, a 
basic distinction between members of an agency like the Federal Communica- 
tions Commission and most other Government officers. The Federal Com- 
munications Commission is a quasi-judicial agency endowed with judicial type 
authority. Its members must be held to the judicial standard of conduct, not 
to that which may be deemed by some appropriate in purely executive agencies. 

Even if it be true that other Government officers have engaged in similar 
practices, that does not in any way justify either the practices themselves or 
the conduct of the Federal Communications Commission members. The fact 
that an improper practice is widely engaged in does not in any way affect the 
impropriety of that practice. In this connection, one is reminded of the famous 
verse of Pope: 

“Vice is a monster of so frightful mien 
As to be hated needs but to be seen ; 
Yet seen too oft, familiar with her face, 
We first endure, then pity, then embrace.” 


Practices such as those already mentioned, engaged in by the members of a 
body like the Federal Communications Commission, strike at the very heart of 
the scheme of administrative regulation set up by the Congress. If those 
chosen to be the “judges” of the communications industry are themselves 
lacking in the integrity and uprightness of the judge, the regulation itself must 
fail in its basic essentials. It is to be hoped that a public hearing on this 
matter will help to restore the proper ethical standard and regain for the admin- 
istrative process the essential integrity which the Congress intended it to have. 


(B) Ez parte relationships with litigants (suggested time, 1 day) 


Evidence has been uncovered by the staff which indicates the following: 

Members of the Federal Communications Commission have discussed cases 
pending before the agency with litigants. Such discussion was had ex parte off 
the public record and was carried on either through personal conversations or 
over the telephone. There are indications that such conversations, in at least 
some instances, referred to the merits of the pending cases. 

It is almost self-evident that ex parte relationships of this type between a 
quasi-judicial officer and a litigant are wholly improper. If engaged in by a 
judge, it would clearly violate canon 17 of the Canons of Judicial Ethics. Under 
it: 


“JUDICIAL CANON 17. EX PARTE COMMUNIOATIONS. 






“A judge should not permit private interviews, arguments or communications 
designed to influence his judicial action, where interests to be affected thereby 
are not represented before him, except in cases where provision is made by law 
for ex parte application.” 

Such ex parte relationships by an administrative officer of the type of a 
Federal Communications Commission Commissioner are equally improper. It 
violates a basic principle of American administrative law, that of so-called 
exclusiveness of the record, under which administrative decisions are to be 
based solely upon the public record in cases before the agency. It is also clearly 
contrary to the Federal Administrative Procedure Act as well as section 409 (c) 
of the Communications Act, as amended in 1952. 

The basic theory of administrative adjudication upon which the Congress 
acted in delegating adjudicatory authority to the Federal Communications Com- 
mission is that the agency decision be based only upon materials contained in 
the public record. As well stated by the late Chief Justice Vanderbilt, “Where 
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a hearing is prescribed by statute, nothing must be taken into account by the 
administrative tribunal in arriving at its determination that has not been 
introduced in some manner into the record of the hearing.” Mazza v. Cavicchia 
(15 N. J. 498, 105 A. 2d 545, 554 (1954) ). Unless this basic principle is observed, 
the right to a hearing given by the Congress itself becomes meaningless. Of 
what worth is the right to a formal public hearing if a member of the agency 
may consult ex parte with one of the litigants? 

It should be pointed out parenthetically that the existence of ex parte contacts 
between an administrative agency and those in the industry regulated by it 
bears a close relationship to the fraternization between the agency members and 
the industry, of the type already referred to. If the agency members have 
constant social and other relationships with members of the industry, it may be 
setting them an all but impossible standard to expect them to cease such contacts 
where pending matters are concerned. This is particularly true where the 
industry habitually confers gifts and favors upon the agency concerned. If the 
Commissioners’ personal conduct could be brought up to the judicial standard 
insofar as their relationships with the industry are concerned, it is to be expect- 
ed that ex parte contacts in pending cases would also cease. If the judicial 
standard of personal conduct is not attained, it may well be unrealistic not to 
expect a carryover into the actual handling of pending cases. 


(C) Comparative television cases (suggested time, 4 days) 

It has already been emphasized that the broad regulatory powers delegated by 
the Communications Act of 1934 are based upon the supposition that the Federal 
Communications Commission would fill in the statutory gaps by developing its 
own standards or criteria to guide it in the exercise of the statutory powers in 
specific cases. Such development by the administrative expert of standards is, 
we have seen, one of the primary justifications for wide delegations of power to 
the administrative process. Unless the Federal Communications Commission 
has developed and consistently applied criteria to canalize the exercise of its 
statutory powers a fundamental intent of the Congress has been violated. 

The manner in which the Federal Communications Commission has developed 
and applied its own standards in administering the Communications Act can 
perhaps best be seen from an analysis of the comparative television cases that 
have been decided by the Commission. As the recent Barrow report on network 
broadcasting well points out. It is in the comparative hearing context that the 
Commission is afforded an appropriate forum for an exploration of the full 
range of factors which may contribute to or detract from the ability of a given 
applicant to serve the public interest. This proceeding permits the Commission 
to consider in the fullest degree the qualitative elements entering into service 
to the public” (Network Broadcasting, Report of the Network Study Staff to 
the Network Study Committee III-ii (Federal Communications Commission, 
1957). 

The comparative television case arises when there are a number of competing 
applicants for a single television authorization and the Commission must select 
the applicant it considers best qualified to service the public interest. In the 
initial stages of the proceeding, those applicants not meeting the minimum 
statutory requirements are excluded. Hence, the remaining applicants have all 
established their ability to serve the public interest and the function of the 
Commission is to determine which of the applicants is best qualified to do so. 
(Id. at 12.) 

It is important to bear in mind that, in such cases, where there are two or 
more applications for the same broadcast facilities, such applications are 
mutually exclusive and must be dealt with by the Commission in the same pro- 
ceeding. In such proceeding, the Commission must make a comparative choice 
between the competing applicants—i. e., it must determine which among the 
applicants has best established its qualifications to serve the public interest. 
This was clearly stated by the Supreme Court in a leading case. According to 
the opinion there, the Commission’s licensing function is not limited to deter- 
mining that there are no technological objections to the granting of a license. 
“If the criterion of ‘public interest’ were limited to such matters, how could 
the Commission choose between two applicants for the same facilities, each of 
whom is financially and technically qualified to operate a station? Since the 
very inception of Federal regulation of radio, comparative considerations as 
to the services to be rendered have governed the application of the standard of 
‘public interest, convenience, or necessity’” (National Broadcasting Company v. 
United States, 319 U. S. 190, 216-17 (1943) ). 
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Since the Congress itself has not effectively canalized administrative power 
in the field of communications within banks that keep it from overflowing, it 
is for the Federal Communications Commission itself to develop standards to 
guide it in the exercise of its authority in comparative television cases. Other- 
wise, the exercise of its powers must depend upon chance or the purely personal 
eaprice of individual Commissioners. 

The Federal Communications Commission itself has recognized the validity 
of what has just been said. In a letter of August 30, 1956, to the Chairman 
of the Senate Interstate and Foreign Commerce Committee, the then Chairman 
of the Commission stated, “Congress in the Communications Act of 1984 or its 
several amendments refrained from laying down definitive criteria to guide the 
Commission in selecting the best qualified applicant among several competing 
for a particular channel or facility. Instead, it has left that task to the Com- 
mission to work out under the applicable standard, the public interest, con- 
venience, and necessity” (Hearings on S. Res. 13 and 163, 84th Cong. 2d sess. 
979 (1956) ). 

What are the standards which the Federal Communications Commission has 
developed in accordance with the congressional intent thus to leave the work- 
ing out of definitive criteria to the Commission? This question was addressed 
to the Chairman of the Commission during : 1956 Senate hearing. The Chair- 
man replied with his letter of August 30, just quoted. According to it, 

“A list of the comparative criteria, which have been evolved and employed 
by the Commission in the comparative television cases, would include the fol- 
lowing: Proposed programing and policies, local ownership, integration of 
ownership and management, participation in civic activities, record of past 
broadcast performance, broadcast experience, relative likelihood of effectuation 
of proposals as shown by the contacts made with local groups and similar efforts, 
carefulness of operational planning for television, staffing, diversification of the 
background of the persons controlling, diversification of control of the mediums 
of mass communications” (ibid.). 

It is important to bear in mind that not all the comparative criteria listed 
by the Chairman have the same relative importance. Thus, in the words of the 
Chairman in the same letter, “We could say that three factors on the list, 
diversification of the background of the persons controlling, participation in 
civic activities, or carefulness of operational planning for television, do not 
carry the same weight as the others” (id. at 980). It is true that a precise 
delineation of the relative importance of the criteria is both inappropriate and, 
as a practical matter, impossible (ibid.). Analysis of Federal Communications 
Commission decisions can, all the same, enable an approximate delineation to 
be made. Such analysis demonstrates that the following are, in fact, the criteria 
that tend to be determinative in the vast majority of comparative television 
cases: 

(1) Local ownership. 

(2) Integration of ownership and management. 

(3) Past performance. 

(4) Broadcast experience. 

(5) Proposed programing and policies. 

(6) Diversification of control of the media of mass communications. 

To what extent should these standards be followed by the Federal Communi- 
cations Commission in comparative television cases? To what extent, in prac- 
tice, are they actually followed by the Commission? 

These are the questions to which this portion of the subcommittee’s hearings 
should be devoted. These questions can be answered only by a public analysis 
of the Federal Communications Commission work as expressed in its decisions. 
To be sure, the subcommittee must exercise care not to sit as a court of appeals 
over individual decisions of the Federal Communications Commission. As 
Chairman Harris well pointed out in an address last October: “Legislative 
oversight does not include the review of individual cases with a view of chang- 
ing the results in any such case.” At the same time, it is necessary to look 
into the Commission’s case-law generally in order to determine whether or not 
the Commission has remained true to congressional intent. Again in the apt 
words of Chairman Harris, “Legislative oversight, on the other hand, means an 
attempt to determine whether or not existing patterns of handling individual 
cases are satisfactory, and, if these patterns are found to be unsatisfactory, 
whether this is due to the failure on the part of the agency to observe the law 
or due to inadequate provisions contained in these laws.” 
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Some 60 television cases involving comparative hearings of mutually ex- 
clusive applications have been decided by the Federal Communications Com- 
mission. These cases have been analyzed in detail by the subcommittee staff. 
Such analysis has indicated a most disturbing inconsistency on the part of 
the Commission in its application of the standards developed by it in particular 
cases. Such inconsistency has, in effect, enabled the Commissioners to act in 
individual cases on the basis more of whim and ecaprice than that of the ap- 
plication of settled law to the facts of the case. At times, in truth, the Com- 
mission appears to have made decisions which are diametrically opposed both 
to the standards which it itself has developed and to its own decisions in other 
contemporaneous cases. 

In addition, there has been observed a tendency in the Federal Communica- 
tions Commission in recent years to modify the weight given to the different 
criteria developed by it. Such modification has been in the direction of di- 
minishing the importance of criteria such as local ownership, integration of 
ownership and management, and diversification of control of the media of 
mass communications (all of which tend to favor the small newcomer, without 
established broadcasting interests) and magnifying the weight given to the 
criterion of broadcast experience (which tends to favor the large established 
company, with extensive existing broadcast interests). In a number of recent 
cases, indeed, the experience factor has tended to be all but conclusive. The 
result has been a growing number of decisions which increase the already pro- 
nounced tendency toward concentration of ownership in the broadcast field. 

tven more disquieting, perhaps, than the trend toward modification by the 
Commission just noted is the fact that the Commission has not been consistent 
in its application of the modified criteria. Thus, alongside the decisions just 
noted, which appear unduly to favor the large applicant with extensive broad- 
cast interests, there are other cases in recent years where the Commission has 
continued to give a preponderant weight to those standards, such as local owner- 
ship, integration of ownership and management, and diversification, which 
favor the small local applicant without extensive interests in radio and tele- 
vision. Such inconsistency by the Commission may enable it to reach the result 
in a given case toward which it is predisposed, even though such result is con- 
trary to its decisions in other similar cases. 

Among the disturbing factors noted by the subcommittee staff in its analysis 
of the Federal Communications Commission’s application of the criteria de- 
veloped by it are the following: 

(1) Local ownership.—This criterion has in the past been of fundamental im- 
portance because it gives effect to the basic congressional intent to have broad- 
cast stations owned so far as possible by local people who will be cognizant 
of and responsive to the needs of the local community. There are, nevertheless, 
a number of cases in recent years where the Federal Communications Commis- 
sion has held against local owners and preferred applicants wholly owned by 
outside interests. 

In a number of recent cases involving corporate applicants the Commission 
has looked to the residence not of the owners (i. e., the stockholders) of the 
corporation but to that of its principal officers. This is a subtle but imprtant 
change which tends to distort the local ownership criterion. On the other 
hand, with complete lack of consistency, the Commission has, in other recent 
cases, continued to look to the residence of stockholders in analogous situations. 

The Commission has also treated similar fact patterns differently to deter- 
mine whether an applicant had local ownership. Thus, in one case, an indi- 
vidual domiciled in Nebraska but resident in Washington was treated as a 
Nebraska resident for purposes of local ownership. In another case, an indi- 
vidual domiciled in Ohio but resident in Florida was treated as a Florida 
resident. 

(2) Integration of ownership and management.—This has also been a key 
factor in Federal Communications Commission decisions. One notes, however, 
here an inconsistency in the way in which this criterion has been applied in recent 
years. The most important development in this respect has been a tendency 
where corporate applicants are concerned for the Commission to look to the 
integration not of the corporation stockholders but of its principal officers in the 
management of the proposed television station. This seems to convert the 
criterion of integration of ownership with management into one of integration 
of management with management. The subcommittee should consider whether 
such distortion of the Commission’s original criterion is justified. 
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(3) Diversification and broadcast erperience.—One of the basic criteria de- 
veloped by the Commission has been that Of diversification of control of the 
media of mass communications. Such criterion has been developed to give effect 
to the basic congressional intent to prevent overconcentration in the communica- 
tions field. The dangers of such overconcentration are obvious. A monopoly of 
communications is a monopoly of the approaches to the mind of the public. 

In a number of important recent decisions, all the same, the Commission 
appears to have been minimizing the importance of the diversification criterion, 
emphasizing in its stead the factor of broadcast experience. Such overempha- 
sis on the experience criterion must necessarily involve a disregarding of the 
diversification policy. If, on the basis of his past experience, one already in 
the communications business is to be preferred, what room is really left for 
the diversification policy? As the Court of Appeals for the District of Columbia 
put it in a case where the diversification criterion appeared to have been ignored 
by the Federal Communications Commission, “The comparative qualifications 
of the competing applicants made the choice between them a close one. This 
is emphasis by the decided advantage of the other applicants with respect to 
diversification of media of mass communication, long considered important 
because of the public interest in nonconcentration of control over, and of the 
sources of, media of communication. The Commission held ‘there can be no 
question that each of the other three applicants is entitled to a preference over 
Biscayne on this factor.’ The importance of this preference given to the 
appellants over Biscayne is intrinsically obvious. But the importance of Bis- 
cayne’s own preferences based on the broadcast experience and past records 
of its principals is not so obvious. In considerable part these preferences appear 
to have arisen from Biscayne’s concentration of media of mass communication, 
which is itself an adverse rather than a preferential factor” (Sunbeam Tele- 
vision Corporation v. Federal Communications Commission, — F. 2d — (D. C. 
Cir. 1957) ). 

In other words, the criteria of experience and diversification are in actuality 
inversely related: experience in broadcasting can be achieved only through 
ownership of or affiliation with existing radio-television facilities. The large 
concentrated broadcast owner must inevitably be preferred if experience becomes 
the primary consideration—to the inevitable detriment of the diversification 
policy. Then, too, it should be noted that, as one commentator puts it, “While 
lack of experience is cured with time, lack of diversification is not” (note, 66 Yale 
Law Journal 365, 377 (1957) ). 

As has been the case with the other criteria, just as disquieting as the 
Commission’s modification in the weight given to its criteria has been the 
fact that it has not been consistent in applying its own recently modified 
criteria. Thus, there have been a number of cases in recent years where the 
Commission has continued to give all but conclusive effect to the diversifica- 
tion factor, although on their facts some of these cases seem strikingly simi- 
lar to cases in which experience, not diversification, has been the determining 
consideration. The Commission’s apparent failure to apply to constant affirma- 
tive policy has tended to leave the status of diversification as compared to 
broadeast experience ambiguous. More than that, it has enabled the Com- 
mission to decide in accordance with its own personal predilections, if any, 
rather than a consistent corpus of case law developed by it. 

Another aspect of the Federal Communications Commission’s comparative 
television decisions that appears disturbing are the so-called quickie grants 
and payoffs. Under the procedure developed by the Commission for com- 
parative television cases, competing applicants may drop out of a case on 
Tuesday afternoon (the day before the Commission meets to decide pending 
matters) and the remaining applicant will normally be granted the license 
without any question or hearing at the Commission’s meeting on Wednesday. 
This “quickie grant” procedure may lend itself to abuses. Thus, the Federal 
Communications Commission has held that the successful remaining applicant 
who buys out his comparative competitors may not pay such competitors more 
than “out-of-pocket expenses.” The Commission has, however, never really 
examined such payments to determine whether they do in fact involve payoffs 
of more than out-of-pocket expenses. 

This is true despite the fact that, in 1955, the Court of Appeals for the 
District of Columbia in Clarksburg Publishing Company v. Federal Communi- 
cations Commission held that the Commission may not approve payments to 
withdrawing applicants unless it has evidence to indicate that only out-of- 
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pocket expenses were paid. Under the court’s decision, the Commission cannot 
approve payment of the expenses submitted on mere unitemized affidavits 
alone. According to the court “The extent to which the Commission may wish 
to require itemization of expenses, identification of the parties negotiating the 
agreement, and details of the arrangements between competing applicants, in 
order to determine if improper consideration was paid or promised for dis- 
missal, is matter for the Commission’s judgment. But evidence along these 
lines is indispensable to the Commission’s conclusion that all is well.” Despite 
this court decision, nevertheless, the Federal Communications Commission has 
in a number of recent cases approved substantial payoffs without any evidence 
that such payments amounted to no more than out-of-pocket expenses. 

One of the perturbing factors to one who analyzes the, Federal Communi- 
eations Commission’s decisions is the process of decision within the Commis- 
sion itself. The Commissioners themselves do not hear the evidence at the 
hearing. They do hear oral argument, but even that has not been deemed 
an essential prerequisite for a Commissioner to cast his vote in a case. They 
are not required to read the record. They do not write the opinions explaining 
their decisions. Indeed, the only concrete legal obligation imposed upon them 
is that of voting in the particular case. 

The lack of real responsibility in the decision process is contrary to basic 
congressional intent. The Congress delegated powers to the administrative 
process on the theory that the powers would personally be exercised by the 
appropriate administrative experts. For the experts chosen by the Congress 
themselves to delegate even the job of explaining their decisiorfs to others is to 
defeat the whole theory of agency expertise. The obligation himself to give a 
reasoned decision has the primary purpose of evoking care on the part of the 
decider. “For, as every judge knows, to set down in precise words the facts as 
he finds them is the best way to avoid carelessness in the discharge of that duty: 
Often a strong impression that, on the basis of the evidence, the facts are thus- 
and-so gives way when it comes to expressing that impression on paper” (United 
States v. Forness, 125 F. 2d 928, 942 (2d Cir. 1942) ). 


(D) Federal Communications Commission and antitrust policies (suggested 
time, 2 days) 

Under section 313 of the Communications Act, all antitrust laws are expressly 
made applicable to the communications field. In the past, both the Federal 
Communications Commission and the courts have held that the Commission 
must consider possible violations of the antitrust laws in cases involving applica- 
tions before it. 

Under the Communications Act, the Federal Communications Commission may 
grant applications only if the “public interest, convenience, and necessity” will 
be served thereby. No intelligent appraisal of applicants in terms of the public 
interest standard can be made without an examination of the applicants’ basic 
character qualifications. An important aspect of such examination is the con- 
formity of such applicants to Federal laws, including the antitrust laws. In 
National Broadcasting Company v. United States (319 U. S. 190, 222 (1943) ), 
the Supreme Court expressly declared that the Commission was permitted by 
the Communications Act “to exercise its judgment as to whether violation of 
the antitrust laws disqualified an applicant from operating a station in the 
‘public interest.’ * * * The necessary implication * * * was that the Commis- 
sion might infer from the fact that the applicant had in the past tried to mo- 
nopolize radio, or had engaged in unfair methods of competition, that the dis- 
position so manifested would continue and that if it did it would make him an 
unfit licensee.” 

Nor under the Supreme Court’s reasoning was it necessary for there to be a 
judicial conviction of an antitrust violation for such violation to be considered 
by the Federal Communications Commission. “That the Commission may 
refuse to grant a license to persons adjudged guilty in a court of law of conduct 
in violation of the antitrust laws certainly does not render irrelevant considera- 
tion by the Commission of the effect of such conduct upon the ‘public interest, 
convenience, or necessity.’ A licensee charged with practices in contravention 
of this standard cannot continue to hold his license merely because his conduct 
is also in violation of the antitrust laws and he has not yet been proceeded 
against and convicted. By clarifying in section 311 the scope of the Commis- 
sion’s authority in dealing with persons convicted of violating the antitrust 
laws, Congress can hardly be deemed to have limited the concept of ‘public 
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interest’ so as to exclude all considerations relating to monopoly and unreason- 
able restraints upon commerce. Nothing in the provisions or history of the 
act lends support to the inference that the Commission was denied the power 
to refuse a license to a station not operating in the ‘public interest’ merely 
because its misconduct happened to be an unconvicted violation of the antitrust 
laws.” Id., at 223. As the Commission itself stated in an important 1951 opin- 
ion, “even though no suit alleging illegal conduct has been filed, or if one has 
been filed but has not been heard or finally adjudicated, the Commission may 
consider and evaluate the conduct of an applicant insofar as it may relate to 
matters entrusted to the Commission.” 

In recent years, the Federal Communications Commission appears to have 
failed to give effect to these considerations. In a number of cases, the Commis- 
sion has refused to consider possible antitrust violations on the part of appli- 
eants before it on the ground that it can act only if there has been a final 
adjudication by a court of such violation. The subcommittee should publicly 
explore the question of whether the Commission’s approach in these cases is 
justified. 

In other cases, the Commission has granted applications even though the 
successful applicant had been convicted of violations of the antitrust laws out- 
side the field of broadcasting. This appears to be inconsistent with prior rulings 
of the Commission. Thus, in the 1951 opinion already noted, the Commission 
declared, “It is important that only those persons should be licensed who can be 
relied upon to operate in the public interest, and not engage in monopolistic 
practices. When passing upon applications of persons who have engaged in 
monopolistic practices in other industries, the Commission must be concerned 
as to whether such persons would also engage in monopolistic practices in radio 
if they were given a license. Their conduct in other fields is obviously a matter 
which the Commission must consider in determining whether they possess the 
requisite qualifications of a licensee.” 

Federal Communications Commission decisions of the type just referred to 
bear a close relationship to the Commission’s tendency already noted to mini- 
mize the diversification criteria in comparative television cases. In both situa- 
tions the net result is to favor the growth of concentration of ownership and 
control in the field of broadcasting. A similar tendency is to be noted from 
the Commission’s recent action in cases involving the transfer of television sta- 
tion licenses. A substantial part of the holdings of multiple owners in the 
broadcast field has been acquired by transfer. Approximately 25 percent of all 
the television stations now operating have changed hands within the past few 
years. Most often these stations have been sold to individuals or corporations 
already having important interests in the mass mediums of communications, 
since only such purchasers can normally pay the prices involved. 

Under the 1952 amendments to the Communications Act, Federal Communi- 
cations Commission approval of station transfers is not subject to a compara- 
tive hearing. The proposed purchaser need, therefore, only meet the minimum 
public interest requirements. As a practical matter, this means that Commis- 
sion approval tends to become all but a mere formality.. The subcommittee may 
desire to consider briefly in public these television transfer cases and the pos- 
sible need for a further amendment of the statute to give the Federal Communi- 
cations Commission effective review power over transfers. 


(Z) The Federal Communications Commission and patent misuse (suggested 
time, 2 days) 

Closely related to the Federal Communications Commission’s actions with 
relation to antitrust policies is the Commission’s action in the patent field. It 
should be pointed out as a preliminary matter that the patent situation in the 
field of radio and television broadcasting has been completely dominated by the 
patent position of the Radio Corporation of America. The Radio Corporation 
of America’s patent practices have been the subject of an antitrust action 
brought by the United States in November 1954, which is still pending. Accord- 
ing to the Government’s complaint in that case: 

(a) Defendant (i. e., Radio Corporation of America) has acquired and main- 
tains a monopoly of radio-television research and development, patents, patent 
rights, and patent licensing. 

(6b) Manufacturers of radio and television products have been discouraged 
from realizing their full research manufacturing and profit potentialities, and 
have been forced into dependence upon defendant for patent rights and techni- 
cal know-how. 
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(c) New radio-television developments have been barred by defendant from 
successful manufacture and use except insofar as they are originated and con- 
trolled by defendant, and the public has been deprived of the benefit of new 
radio-television developments which might have emerged from those competitive 
research and inventive activities which defendant by its policies and practices 
has discouraged. 

(d) The manufacture, sale, and distribution of radio and television products 
and devices have been unreasonably restrained. 

This subcommittee, to be sure, is not concerned directly with the merits of the 
Government’s case against the Radio Corporation of America. What is of im- 
portance to its investigation, however, is the action which the Federal Com- 
munications Commission has taken or failed to take in this area. During the 
past 20 years, the patent staff of the Commission has constantly pointed out to 
the Commission in various internal reports submitted for the Commission’s 
information to patent offenses of the Radio Corporation of America. The Com- 
mission has, nevertheless, invariably failed to take any action in this matter. 
This has been particularly true in recent years when the Commission has utterly 
refused to consider patent matters in cases before it. 

In the television field particularly, the Federal Communications Commission’s 
action has definitely helped the attainment of its present position of predomi- 
nance by the Radio Corporation of America. Thus, in December, 1945, the 
Commission adopted television standards which could be met only by equipment 
made under the Radio Corporation of America licenses. In 1950, the Commis- 
sion did adopt color television standards for a system proposed by a competitor 
of the Radio Corporation of America, which did not require licensing by the 
Radio Corporation of America. It should be noted, however, that the Commis- 
sion’s intent in this respect was utterly frustrated by the refusal of television 
manufacturing companies (all of whom were operating under Radio Corporation 
of America licenses) to manufacture television receivers capable of receiving the 
color system authorized by the Commission. In 1953, the Commission reversed 
itself and adopted a new color system, developed by the Radio Corporation of 
America and over which it has the same patent position that it has with regard to 
black and white television. The Commission acted in its 1953 proceeding without 
even holding a public hearing, even though both the Commission’s own patent 
adviser and the Antitrust Division of the Department of Justice indicated to the 
Commission the serious antitrust consequences of its acting without considering 
patent matters. 

Since that time, efforts have been made in the Federal Communications 
Commission to have the Commission adopt rules requiring the submission to it 
of adequate patent information which would enable it and those in the field 
of communications to obtain an accurate picture of the true patent situation 
in the communications field. The Commission has, however, firmly turned 
down such proposed rule. 

It is important to explore publicly the reasons which have led the Commission 
to refuse to exercise its authority to prevent patent monopoly and misuse in 
the communications field. That the Commission itself has had the power to 
act is clear from a letter submitted by it in February, 1949, to the chairman 
of the Senate Committee on Interstate and Foreign Commerce. According to it, 
“The Commission has no control over manufacturers as such. However, with 
reference to manufacturers who are either licensees or applicant for licenses, 
the Commission can and does consider their activities with respect to any 
monopolistic patent control they may exercise or any activities which constitute 
restraint of trade or unfair competition within the meaning of the Sherman or 
Clayton Act in order to determine the qualifications of such persons to operate 
a radio station in the public interest. The authority of the Commission in this 
regard has been sustained by the Supreme Court in National Broadcasting 
Company v. United States. * * * If it should turn out that any one company or 
group of companies are in a position to acquire or exercise monopoly control in 
the industry as a result of patents held by them, we would refer the matter 
to the Department of Justice for appropriate action under the antitrust laws, 
or, if the manufacturer were a licensee, or, an applicant for a license, the 
Commission would consider such facts in determining whether the manufacturer 
was qualified to operate a radio station in the public interest. Or the Commis- 
sion could take both steps. We believe that in this manner the best system of 
television broadcasting is made possible for the American people while at the 
same time the maximum protection is afforded against the development or 
maintenance of monopoly.” 
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Despite this clear indication of Commission policy, as already indicated, the 
Federal Communications Commission has done all but nothing in recent years 
to vindicate its own authority in the patent field. This has been true despite 
constant reports by the Commission’s own patent adviser urging the Commission 
to take action both in cases involving the promulgation of new standards and in 
eases involving applications for new licenses or renewals filed by subsidiaries 
of the Radio Corporation of America. Without resolving the question of ulti- 
mate merit; the material submitted to the Federal Communications Commission 
by its patent adviser was clearly of such a serious nature as to call for further 
Commission action. Yet, the Commission summarily dismissed the matter, re- 
fusing any further consideration. It remained for the Antitrust Division of the 
Department of Justice, building upon the investigation and work of the Fed- 
eral Communications Commission’s patent adviser, to file complaint in court. If 
the patent adviser’s work was sufficient to justify action by the Department of 
Justice, why was it continually ignored by the Federal Communications 
Commission ? 


(F) The Federal Communications Commission and press wireless (suggested 
time, 1 day) 


The Federal Communications Commission is vested with substantial regulatory 
authority both over broadcasting and over common carriers. In the time available 
to the subcommittee staff thus far, it has not been possible to make any sort 
of comprehensive investigation of the Commission’s regulation of common car- 
riers. It is, however, thought desirable briefly to touch upon that subject in 
the first hearings on the Federal Communications Commission. For that pur- 
pose, it is proposed to deal briefly with a case which indicates improper dis- 
crimination on the part of the Commission in favor of Western Union, the 
large established telegraph carrier with all but a monopoly in the field, and 
Press Wireless, Inc., a common carrier by radio which handles international 
traffic for the press. 

Press Wireless is a company owned principally by the New York Times, the 
New York Herald Tribune, and Time, Inc. It services all the press mediums on 
equal terms and conditions. Its regular offices are located in New York, Wash- 
ington, and San Francisco. In 1956, it applied to the Federal Communications 
Commission to extend its wire to Chicago for the Democratic National Conven- 
tion. This was opposed by the Western Union Telegraph Co., which claimed 
that it had a monopoly at Chicago and stated it would have sufficient facilities 
and personnel to bring the convention press material to New York over its 
regular lines. Press Wireless alleged that it had received extremely slow han- 
dling on press material from Western Union in this country. It had made written 
complaints both to Western Union on the delays and had sent copies to the 
Commission’s staff. These complaints produced no results either from Western 
Union or the Commission. This information on poor Western Union service was 
pointed out to the Commission in Press Wireless’s application. 

Desipte this, on the eve of the convention, the Federal Communications Com- 
mission denied the Press Wireless application without a hearing and did so 
too late for Press Wireless to obtain court review. The Commission did state 
that Western Union must treat Press Wireless as it would do other carriers and 
must not favor Western Union’s own international cable system. These require- 
ments were, however, not adhered to, for the delivery time to Press Wireless 
during the Chicago convention showed substantially greater elapsed time than 
the delivery to all other international carriers, particularly Western Union's 
own cable system. 

It is questionable whether the action of the Commission was justified by the 
Communications Act. It may be doubted whether the Congress intended Western 
Union to be given a complete domestic monopoly as against other international 
carriers. Thus, section 222 (a) (5) of the act specifically provides “that noth- 
ing in this section shall prevent international telegraph carriers from * * * 
the incidental transmisson or reception (of messages] over its own or leased 
lines or circuits within the continental United States.” In a situation like this, 
it may be argued that the Federal Communications Commission is fostering a 
monopoly in Western Union that is not provided for under the statute and not 
intended by the Congress at the expense of a rapid, efficient nationwide and 
world communication service, contrary to the basic policy of the Communications 
Act. This is particularly true when one bears in mind the type of communica- 
tions involved in Press Wireless’s work, namely the dissemination of news 
reports between this and other countries. 
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III. CoNcLuUSsION 


It should be emphasized that the hearings on the Federal Communications 
Commission proposed in this memorandum are intended only as the first hearings 
of the Special Subcommittee on Legislative Oversight into the workings of the 
Jommission. It is to be expected that, as further investigative material is 
developed by the subcommittee staff, additional hearings will be held on the 
Federal Communications Commission, though these may well come after pre- 
liminary hearings have been begun on other regulatory agencies now under in- 
vestigation by the subcommittee staff. 

The proposals for hearings contained in this memorandum have been put 
forward by the subcommittee staff without anything like dogmatic conviction. 
They are intended only to serve as the basis for determination by the subcom- 
mittee of the subjects to be explored by it in its first public hearings. At the 
same time, it.cannot be denied that the whole question of the operation of the 
Federal regulatory agencies is now the subject of public interest and concern 
to an unprecedented extent. A period of ferment is one for straightforward 
and vigorous public articulation of issues. Administrative law, almost more 
than any other branch of the law, well exemplifies Mr. Justice Cardozo’s famous 
statement that the law has its periods of ebbs and flow. One of the flood seasons 
is now upon us. It is for this subcommittee to gather up the driftwood and 
leave the waters pure. 

Mr. Moutper. The Chair presents the following rules to govern 
and provide orderly conduct of the investigations and hearings by 
the subcommittee : 

(1) The general purpose and objectives of the subcommittee and 
staff shall be as set forth and outlined in the subcommittee announce- 
ment dated April 18, 1957. 

(2) The hearings now in session concerning the Federal Com- 
munications Commission shall embrace the subjects specified in the 
announcement of April 18, 1957, and items (A) to (F) inclusive, of 
the memorandum dated January 4, 1958, and in accordance and con- 
formity with the subcommittee motion adopted January 30, 1958. 

(3) The alleged charges of misconduct of Commissioners, if any, 
shall be considered and evaluated in connection with the subjects 
outlined in the subcommittee announcement of April 18, 1957, the 
memorandum of January 4, and subcommittee motion of January 30. 

(4) Counsel for the subcommittee shall initiate or open the inter- 
rogation of each witness called and his interrogation, and examina- 
tion of the witness shall continue uninterrupted on any or all subject 
matters outlined in this statement until completed and only when a 
member of this subcommittee is recognized by the Chair to interrupt 
interrogation by counsel for the purpose of clarifying or making 
objections in the nature of a point of order to questions and answers. 

(5) After counsel has completed his interrogation, each mem- 
ber of the subcommittee will be recognized by the Chair for 5 minutes 
in accordance with the rules of the committee. 

In conclusion, I reiterate that this committee and the staff will thor- 
oughly and fully investigate and hold public hearings on all of the 
subjects in question concerning all of the regulatory agencies. The 
action of this committee will clearly show the determination of Con- 
gress to preserve good government in our regulatory agencies so im- 
portant to all the people of our great country. 

As I first stated, the hearings scheduled for this week are part of 
a series of hearings to be held as the work of our staff progresses. 

The chairman of the full committee, Mr. Harris, informs me that 
this hearing room will be made available for further hearings by this 
subcommittee beginning Monday of next week, February 10. 
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Mr. Schwartz, are you ready to proceed ? 
Mr. Scuwarrz. Yes. 
Mr. Dorrrer. Mr. Chairman. 


STATEMENT OF HON. JOHN C, DOERFER, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Dorrrer. I ask at this time leave to make a brief, preliminary 
statement. 

Mr. Moutper. At this time, in the order in which the Chair has 
sé up the schedule for the hearing today, we are, first, going to hear 
other witnesses, and then you will ‘be immediately called and you will 
be permitted to make a statement. 

Mr. Dorrrer. The point I wanted to make was that these charges 
were filed or served on me at 5:30 Friday, and they are rather gen- 
eral, but, nonetheless, I am grateful for the opportunity that ‘this 
committee will afford me to state my position. 

I have undergone a good deal of annoyance, to put it mildly, by 
various of the twenlve-hundred-odd newspapers in this country, and 
trial by ordeal and torture in medieval times is but nothing compared 
to trial by innuendo by some of the newspapers. 

I will attempt to give a complete accounting of every wakeful 
moment of my life for the past 5 years, and I am sure that you and 
every members of the committee will accord me a fair hearing in the 
best traditions of American fair play. 

Mr. Movtper. We certainly will. 

Mr. Dorrrer. And that is why I ask that, in the context of these 
general charges, I be permitted to read a very brief statement so that 
this committee can fully understand the background and explore 
and evaluate the evidence and the background of how the FCC oper- 
ates and how I conducted my duties. 

Mr. Moutper. Yes, sir. 

Mr. Dorrrer. May I do that? 

Mr. Movtper. At the conclusion, probably, you would be in a bet- 
ter position to make that statement following the introduction of 
other testimony and the hearing of other witnesses. After you have 
heard their testimony, you may then proceed. 

Mr. Dorrrer. Mr. Chairman, there was a 28-page communication 
or report, whatever you call it, that was put in the record, and I read 
that for the first time Friday night. I do think that it would be 
extremely helpful to the members of this committee, in attempting 
to get to the essence of these innuendos and charges, whatever you 
may call them, so that you may better understand and evaluate the 
evidence as it goes in. 

Mr. Moutper. You may have that opportunity. 

Mr. Dorrrer. May I do that now? 

Mr. Movutper. No; not at this time; not at this point in the pro- 
ceedings. If you will sit in the hearing room, please, sir. Counsel 
has requested ‘the order in which he desires to present the testimony. 

Mr. Dorrrer. May I ask counsel whether he would consent to my 
raking this statement, in view of his lengthy report that was never 
served on me until just a few hours ago ¢ 

Mr. Moutper. Yes, sir; you will be permitted to make a statement 
at the proper time. 
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Mr. Dorrrer. I wonder whether counsel would stipulate and agree 
that I may make the statement at this time? 

Mr. Moutper. No, sir; we prefer to proceed in the orderly way of 
presenting our testimony and the witnesses as we call them. 

The first witness will be Oliver Eastland, member of the investi- 
gating staff. 

Mr. Bartiey, Mr. Chairman, if I may, I am Commissioner Bart- 
ley. I have released my statement as of the convening of the meeting 
this morning. It is a prepared statement. Under those circum- 
stances, I wonder whether it would be advisable to give the other 
members of the Commission the same opportunity. I released it on 
my own before I knew of this ruling. 

Mr. Moutper. Counsel, you may proceed. Let us proceed with 
the witness and then each member of the Commission will be called 
as a witness. 

Do you solemnly swear that the testimony which you are about to 

ive will be the truth, the whole truth, and nothing but the truth, so 
fat you God? 

Mr. Eastianp. Yes, sir. 

Mr. Hype. Mr. Chairman 

Mr. Moutper. Proceed with the interrogation. 

Mr. Scuwartz. Will you state your name, please ? 


TESTIMONY OF OLIVER EASTLAND, ASSISTANT CHIEF INVESTI- 
GATOR OF THE SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVER- 
SIGHT OF THE COMMITTEE ON INTERSTATE AND FOREIGN 
COMMERCE 


Mr. Eastianp. Oliver Eastland. 

Mr. Scuwartz. Your present position, Mr. astland ? 

Mr. Eastianpb. Assistant chief investigator of this subcommittee. 

Mr. Scuwarrz. I should like to have exhibit 1 marked by the 
reporter. 

(The document referred to was marked “Committee Exhibit 1,” 
and will be found in the files of the committee. ) 

Mr. Scuwartz. Mr. Eastland, will you look at exhibit 1, please? 
Are you familiar with it? 

Mr. Eastianp. Yes, sir. 

Mr. Scuwartrz. W ould you state what it is, Mr. Eastland? 

Mr. Eastianp. This is an authorization for travel, which author- 
izes Mr. Doerfer to travel from Washington, D. C., to Oklahoma 
City, Okla., and from Oklahoma City to Spokane, Wash., for approx- 
imately 5 days, beginning October 15, 1954. This authorization is 
signed by Mr. George McConnaughey. 

Mr. Haxe. Mr. Eastland, will you speak louder, please ? 

Mr. Eastianp. This authorization appears to be signed by George 
C. McConnaughey, Chairman of the Federal Communications Com- 
mission. 

Mr. Scuwarrz. I should like to have exhibit 2 marked. 

(The document referred to was marked “Committee Exhibit 2,” 
and will be found in the files of the committee.) 

Mr. Scuwarrz. Will you look at it, Mr. Eastland? Are you 
familiar with exhibit 2? 


32090—58—pt. 1 15 
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Mr. East.anp. Yes, sir. 

Mr. Scuwartz. Could you tell us what it is and what is indicated 
on it? 

Mr. Bennerr. Mr. Chairman, may I interrupt to ask counsel if he 
is introducing the exhibits in the order that he gave them to the mem- 
bers of the subcommittee? Exhibit 1 that I have does not seem to 
be the same as exhibit 1. 

Mr. Scuwartz. No, Mr. Bennett; the order is different, and there 
will be additional exhibits. I feel, here, we ought to make a com- 
plete case, showing the complete picture. 

Mr. Bennett. I am just asking for information. 

Mr. Movutper. He is merely asking for information, as I understand 
it. 

Is that right ? 

Mr. Scuwarrz. Exhibit 1 is the FCC travel authorization form, 
Mr. Bennett. 

Mr. Mouvper. Mr. O’Hara. 

Mr. O’Hara. Mr. Chairman, we were given, Saturday, a copy of 
what counsel to the committee expected to introduce in the way of 
evidence, and the exhibits in the order were numbered exhibits 1, 2, 
and so forth, and they are not, apparently, in the order in which they 
are being introduced now; is that correct ? 

Mr. Scuwartz. That is correct. The memorandum which you re- 
ceived, Mr. O’Hara, contained an outline of the case, with all of the 
most important documents. Here, we are going to present a com- 
plete picture; so, there will be other documents as well. 

Mr. Movutper. ‘Proceed. 

Mr. Scuwartz. Mr. Eastland, could you state what exhibit 2 is and 
what it shows ? 

Mr. Eastianp. This exhibit is commonly referred to as a Govern- 
ment travel request. This was requested of American Airlines, 
apparently signed by Mr. Doerfer, for travel from Oklahoma City to 
Spokane, Wash., and return to Washington, D. C., with intermediate 
points. The cost of this travel was $240.65. 

Mr. Scrrwartz. I would like to have exhibit 3 marked. 

(The document referred to was marked “Committee Exhibit 3,” 
and will be found in the files of the committee.) 

Mr. Movuper. May I inquire at this point who photostated these 
exhibits? 

Mr. Scuwartz. Mr. Eastland, could you state where these exhibits 
were obtained ? 

Mr. Eastianp. These exhibits were obtained from the Federal Com- 
munications Commission. The originals, I mean, were at the Federal 
Communications Commission; these two exhibits. 

Mr. Witutams. Mr. Chairman. 

Mr. Movuuper. Mr. Williams. 

Mr. Wittiams. Mr. Eastland, did you, yourself, take these from. 
the files of the Federal Communications Commission and have them 
photos’ ated yourself ? 

Mr. [Easrnanp. I participated in microfilming some of these docu- 
ments. 

Mr. \Winttams. These specific documents? 

Mr. Easrnanp. Whether these particular documents were among: 
those, T e»n»ot say at this time. 
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Mr. Wiu1aMs. Then you are not in a position, as I understand it, 
to state that these did come from the files of the FCC; is that correct? 

Mr. Eastianp, Technically, that would be correct. 

Mr. Wit1ams. I assume, of course, that they did, but I feel that 
someone should appear before the committee who would be in a posi- 
tion to state that hey actually did. 

Mr. Moutprer. They have not been offered in evidence as yet. As I 
understand it, he is merely identifying the document. There is a wit- 
ness to be called who can be in a position to throw more light upon 
them. Let us proceed. 

Mr. Bennett. Mr. Chairman, may I further ask on the identity of 
these exhibits; it would be much easier for the members of the com- 
mittee to follow the proceeding, the exhibits counsel is offering, if he 
would also refer to the number of the exhibit he gave to the committee. 
In other words, what committee number did the present exhibit have ? 
In that way, we could follow the exhibits he is referring to. 

We have got the copies of exhibits. I have looked them over, and 
it would be easier for me to follow the proceeding if I knew which 
exhibit he was talking about. 

Mr. Scuwarrz. Mr. Bennett, exhibit 1, as I have introduced it, is 
exhibit 2 as you have it. Exhibit 2 is not contained in your file. 

Mr. Bennett. Exhibit 2 is not ? 

Mr. Scuwartz. Is not. Exhibit 3 is exhibit 3 in your file. 

Mr. Eastland, could you look at exhibit 3? 

Mr. Eastnanp. Yes, sir. 

Mr. Scuwartz. Are you familiar with it? 

Mr. Eastianp. Yes, sir. 

Mr. Scuwartz. Could you tell us what this document is and what it 
indicates ? 

Mr. Eastianp. This is a voucher claiming reimbursement for ex- 
penses incurred while on official business for the Government. This 
voucher is 

Mr. Scuwartz. Does it refer to the same trip as exhibit 1? 

Mr. Eastianp. Yes, sir, the dates and to the point covered. 

Mr. Scuwarrz. Could you state from exhibits 1 and 3 what the 
stated purpose of this business—this trip was ? 

Mr. Easttanp. The purpose under the authorization which is ex- 
hibit No. 1 was to attend a dedication of KWTV’s new television 
tower at Oklahoma City, October the 16th, 1954, and to speak at 
NARTB district meeting, Spokane, Wash., October the 18th, 1954. 

Mr. Scrwarrz. It does not appear, does it, that this was other than 
official business so far as the man making out the voucher was con- 
cerned / 

Mr. Eastianp. No, sir. 

Mr. Scnwartz. Now could you continue with your explanation of 
exhibit 3? 

Mr. Eastianp. Exhibit 3 claims per diem in lieu of subsistence from 
11:25 a. m., October the 15th, 1954, to 12:50 a. m., October the 20th, 
1954, equivalent to 5 days at $9 per day for a total of $45 with $10.50 
for miscellaneous expenses. 

Mr. Harz, Mr. Chairman, it is impossible for me to hear anything 
the witness says. 

Mr. Scuwartz. Could you speak up, Mr. Eastland ? 
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Mr. Eastianp. This claims per diem in lieu of subsistence from 
11:25 a, m., October the 15th, 1954, to 12:50 a. m., October the 20th, 
1954, equivalent to 5 days at $9 per day for a total of $45 per diem, and 
in addition to that $10.50 for miscellaneous expenses such as taxis 
from hotel to airport and vice versa. 

Mr. Scuwartz. Does it indicate the actual stages of the Commis- 
sioner’s trip? 

Mr. Eastuanp. Yes, sir. 

Mr. Scuwartz. Could you state those briefly, Mr. Eastland ? 

Mr. Eastianp. On October the 15th, this indicates that he left 
Washington, D. C., at 11:25 a. m. by American Airlines, traveled at 
no expense to the Government, arrived at Oklahoma City, Okla., at 
5 p.m. 

Mr. Dorrrer. Did you say at no expense to the Government ? 

Mr. Easttanp. That is what it says here. 

Mr. Dorrrer. I wanted to make sure of that. 

Mr. Eastianp. On October the 17th, it indicates that he left Okla- 
homa City, Okla., at 10:23 a. m., via Braniff and United Airlines, 
claims taxi from the hotel to the airport at $2, arrived at Spokane on 
the same date at 9: 15 p. m., claiming taxi from the airport to the hotel 
at $2. 

On October 19, 1954, it indicates that he left Spokane, Wash., via 
Northwest Airlines at 10:35 a. m., arrived at Washington, D. C., at 
12:50 a. m., claiming taxi from the hotel to the airport in Spokane at 
$2 and taxi from the airport to the residence in Bethesda, at $4.50. 

Mr. Scuwartz. Is there any indication of how the air travel from 
Oklahoma City to Spokane, Wash., to Washington, D. C., was paid for 
on this, Mr. Eastland ? 

Mr. Eastianp. It does not, sir. 

Mr. Scuwartz. Does it indicate it was paid by Government ? 

Mr. Eastianp. Not from Washington, D. C., to Oklahoma City. 

Mr. Scuwartz. No, from Oklahoma City to Spokane, Wash., and 
back to Washington, D. C. 

Mr. Eastianp. Yes, by Government travel request No. CN-9155 
in the amount of $240.65, request to American Airlines, Oklahoma 
City, Okla., to Spokane, Wash., and Spokane, Wash., to Washington, 
D.C, 

Mr. Scuwartz. I should like to mark exhibit 7. 

(The document referred to was marked “Committee Exhibit 4” and 
will be found in the files of the committee. ) 

Mr. Scuwartz. This is not in your list. I will state, as I have told 
Mr. Bennett, whenever one of the exhibits introduced is in one of 
those members’ possession, I shall identify it. 

Mr. Eastland, have you seen exhibit 4? 

Mr. Eastuanp. Yes, sir. 

Mr. Scuwartz. Would you state what it is and what it shows? 

Mr. Eastianp. Exhibit No. 4 is a public voucher for transportation 
charges which indicates that the United States was indebted to Ameri- 
can Airlines, Inc. This voucher was dated November 23, 1954, and 
among the items listed here is Government travel request No. CN- 
9155 for $240.65. 

Mr. Scuwartz. Mr. Eastland, is that the number contained on the 
Government voucher and also in exhibit 2? 
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Mr. Eastianp. It is, sir, and this photostat is one which I myself 
obtained from the General Accounting Office. 

Mr. Scuwartz. I should like to mark exhibit 5. 

(The document referred to was marked “Exhibit 5” and will be 
found in the files of the committee. ) 

Mr. Scuwartz. That is not in your list. 

Mr. Heserron. I wonder if counsel could supply to the subcom- 
mittee those exhibits which are not included in the exhibits which 
were furnished to them on Saturday. 

Mr. Scuwartz. We shall have copies made if you desire, Mr. 
Heselton. 

We do not have copies to go around. 

Mr. Heseiton. They are not ready now? 

Mr. Scuwartz. No, sir. 

Mr. Eastland, have you looked at exhibit 5 ? 

Mr. Easttanp. No, sir, not yet. 

Mr. Scuwarrz. Would you look at it, please ? 

Mr. Eastianp. Yes, sir, I have it. 

Mr. Scuwarrz. What is it? 

Mr. Eastuanp. This is a Treasurer’s check, United States Treas- 
urer’s check No. 26791280, dated—there are two dates on here. One 
is January 5, 1955. The other is December 29, 1954. 

It is in the amount of $792.80, which is exactly the amount indi- 
cated on exhibit No. 4, which was due American Airlines. This check 
is payable to American Airlines. 

Mr. Dorrrer. Excuse me, what was that amount, Mr. Eastland? 

Mr. Eastuanp. $792.80. 

Mr. Scuwartz. Are you familiar with the manner in which the 
subcommittee’s staff obtained this document ? 

Mr. Eastianp. I obtained this myself from the General Accounting 
Office. 

Mr. Scuwartz. I should like to mark exhibit 6, 

Mr. WiuuiAMs. Is that a Government check, Mr. Eastland ? 

Mr. Easrnanp. Yes, sir. 

(The document referred to was marked “Committee Exhibit 6,” 
and will be found in the files of the committee. ) 

Mr. Scuwartz. This is the same as exhibit 7 in your file, gentlemen. 

Mr. Eastland, have you looked at exhibit 6? 

Mr. Eastianp. Yes, sir. 

Mr. Scuwartz. Would you identify it, please ? 

Mr. Eastianp. This is a check on the United States Treasury, No. 
26215740, dated November 3, 1954, in the amount of $55.50 payable 
to J. C. Doerfer. The amount of this check corresponds with ex- 
hibit—the amount claimed in exhibit No. 3, $55.50. 

It is endorsed John C. Doerfer. 

Mr. Scuwartz. Would you state, Mr. Eastland, how the subcom- 
mittee obtained a copy of this? 

Mr. Eastianp. I obtained this, sir, from the General Accounting 
Office. 

Mr. Scuwartz. Mr. Eastland, would you refer back to exhibit No. 
3, please ? 

Mr. Es stianp. Yes, sir, 
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Mr. Scuwartz. On the front of it, would you read the portion in 
which the Commissioner states why he has made this particular claim 
for perdiem? What is the per diem specified as being ? 

Mr. Eastianp. Per diem in lieu of subsistence. 

Mr. Scuwarrz. Per diem in lieu of subsistence. Could you state 
does it not also state that it is— 


and/or reimbursement of travel and other expenses paid by me in the discharge 
of my official duty. 


Mr. Eastianp. Oh, yes. 


For per diem in lieu of subsistence, mileage for privately owned motor vehicle 
and/or reimbursement of travel and other expenses paid by me in the discharge 
of official duty from October 15, 1954, to October 20, 1954, as per itemized 
statement within under authority No. 228 dated October 12, 1954— 
which is exhibit No. 1. 

Mr. Scuwartz. Would you state the date of this voucher of exhibit 
3% 

Mr. Eastianp. This voucher was signed apparently October 25, 
1954. 

Mr. Scuwarrz. Is this a signature there and would you read the 
signature ? 

Mr. Easrianp. The signature is “J. C. Doerfer, Commissioner.” 

Mr. Scuwartz. Would you read the legend above the signature ? 

Mr. Easruanp (reading) : 

I certify that the above amount and schedule annexed are true and just in 
all purposes, that payment therefor has not been received, that my statements 
of travel performed by the means herein set forth currently reflect travel per- 
formance by me on official business that, except as otherwise indicated above, 
no part of the travel for which compensation is claimed was performed within 
the corporate limits of any official station or post of duty. 

I further certify if applicable that I actually incurred or paid except as 
otherwise explained the actual operating expenses of the motor vehicle indicated 
for which commutation is claimed as a mileage basis. 


Mr. Scuwartz. Mr. Eastland, there is a printed portion of the 
voucher under the date, is there not, between two sets of double 
lines ¢ 

Would you read that ? 

Mr. Eastianp. Yes, sir. 

Penalty for presenting fraudulent claim fine of not more than $10,000 or im- 
prisonment for not more than 10 years or both. 

Mr. Scuwartz. Thank you, Mr. Eastland. I have no further 
questions. 

Mr. Dorrrer. May I ask just one question for clarification, Mr. 
Chairman ? 

Mr. Moutper. No. Under the rules of procedure of all congres- 
sional committees, no interrogation of witnesses is permitted by any- 
body but counsel. 

Mr. Dorrrer. This is not cross-examination. I wanted him to ex- 
plain that the—— 

Mr. Movuxper. You can explain whatever you wish but please do 
not speak out of order in the proceeding. 

Call the next witness. 

Mr. Scuwartz. Mr. Frank U. Fletcher, please. 
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Mr. Moutper. Do you solemnly swear the testimony which you are 
about to give will be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Mr. Fiercuer. I do, sir. 

Mr. Moutper. Proceed, sir. 

Mr. Scuwarrz. Will you state your name, please? 


TESTIMONY OF FRANK U. FLETCHER, PARTNER, LAW FIRM OF 
SPEARMAN & ROBERSON 


Mr, Fiercuer. Frank U. Fletcher. 

Mr. Scuwarrz. Your present position, please ? 

Mr. Fiercuer. Partner in the law firm of Spearman & Roberson. 

Mr. Scuwartz. Where is that firm located ? 

Mr. Fiercner. In Washington, D. C., in the Munsey Building. 

Mr. Scuwarrz. Could you state your firm’s relationship to station 
KWTYV please ? 

Mr. Fiercuer. We are counsel for that station. 

Mr. Scuwartz. Where is that station located, Mr. Fletcher? 

Mr. Fiercuer. In Oklahoma City, Okla. 

Mr. Scuwarrz. Who is the general manager of station KWTYV ? 

Mr. Fiercuer. Mr. Edgar T. Bell. 

Mr. Scuwarrz. Could you state, Mr. Fletcher, how the subcom- 
mittee received certain documents forwarded to it by Mr. Bell, please? 

Mr. Fiercuer. Yes, sir. 

In lieu of Mr. Bell’s personal appearance in response to a subpena, 
you permitted me to obtain from him the documents that the subpena 
requested, and I furnished those documents to you by a letter of 
transmittal. 

Mr. Scuwartz. What did these documents pertain to, Mr. Fletcher ? 

Are you familiar with that? 

Mr. Fiercurr. They pertained to the records requested by the sub- 
pena, Dr. Schwartz. 

Mr. Scuwartz. Briefly, what were they ? 

Mr. Fiercuer. Those documents relating to the participation by 
Commissioner Doerfer in the dedication of station KWTV’s television 
tower in October 1954. 

Mr. Scuwarrtz. .You state that these documents were furnished in 
response to subpena. Are you aware, Mr. Fletcher, that previous to 
the serving of the subpena several requests had been made of Mr. 
Bell on behalf of the subcommittee and the documents refused ? 

Mr. Fiercuer. I am not personally aware of any demands having 
been made. 

Mr. Scuwartz. Remember, Mr. Fletcher, you are under oath. Did 
you not receive a copy of—did you not speak to Mr. Bell and did he 
not tell you of this fact? 

Mr. Fiercuer. I was advised by Mr. Bell that there had been some 
visits to station KWTV by some personnel from this committee. 

I did not hear the nature—I did not hear the demands being made 
so I have no personal knowledge of the nature of the demands. 

Mr. Scuwarrz. Did you not advise me over the phone, Mr. 
Fletcher, that Mr. Bell would not produce these documents even 
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after a letter had been sent by Chairman Moulder, a copy of which 
you received ? 

Did you not advise me that Mr. Bell would not furnish these docu- 
ments except in response to a subpena ? 

Mr. Fiercuer. I advised you that we had recommended to Mr. 
Bell that he not voluntarily furnish the information without a sub- 
pena having been issued. 

Mr. Scuwartz. I should like to mark exhibit 7. 

This is exhibit 1 in your file, gentlemen. 

(The document referred to was marked “Committee Exhibit No. 7,” 
and will be found in the files of the committee. ) 

Mr. Scuwartz. Would you look at exhibit 7, Mr. Fletcher. Could 
you state what it is, sir? 

Mr. Fiercuer. It is a transportation receipt issued on a form pro- 
vided by American Airlines by which Mr. Edgar T. Bell, through 
his personal travel card, purchased two one-way tickets from Wash- 
ington, D. C., to Oklahoma City for Mr. and Mrs. John C. Doerfer. 

Mr. Scuwartz. Is the cost given on this, Mr. Bell? 

Mr. Fiercuer. The name is Fletcher, Dr. Schwartz. 

Mr. Scuwartz. Mr. Fletcher, I’m sorry. 

Mr. Fiercuer. The amount given is $165.12. 

Mr. Scuwartz. I should like to have marked exhibit 8. 

This is not on your list. 

(The document referred to was marked “Committee Exhibit 8,” 
will be found in the files of the committee. ) 

Mr. Scuwartz. Would you look at exhibit 8, Mr. Fletcher. 

Mr. Fiercuer. Yes, sir. 

Mr. Scuwarrz. Could you identify it and state what it is? 

Mr. Fiercuer. This is the city ledger record of the Skirvin Hotel, 
Oklahoma City, Okla., covering accommodations provided Mr. and 
Mrs. John C. Doerfer for October 16, 1954, and October 17, 1954. 

Mr. Scuwartz. Could you state the amount of the bill, please ? 

Mr. Fiercuer. The total amount shown on the last column on the 
right-hand side it $34.47. 

Mr. Scuwartz. I should like to mark exhibit 9, please. This is 
not in your list, gentlemen. 

(The document referred to was marked “Committee Exhibit No. 
9,” and will be found in the files of the committee.) 

Mr. Scuwartz. Would you look at that, Mr. Fletcher? 

Mr. Fiercner. As soon as I get it. 

Mr. Scuwarrz. Would you identify it and show what it indicates? 

Mr. Fiercuer. This is the statement from the Skirvin Hotel sent 
to KWTYV for a group of accommodations provided on October 17, 
1954, reflecting the balance that had been forwarded as of that date 
relating to a miscellaneous group of accounts. 

Mr. Scuwarrz. Does this bill indicate whether station KWTV 
paid the $34.47 charge for Mr. and Mrs. Doerfer’s stay, Mr. Fletcher? 

Mr. Fiercner. I do not believe this exhibit does indicate that, 
Dr. Schwartz. 

Mr. Scuwarrz. Would you look at the bottom in the left-hand 
column / 
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Mr. Fiercuer. There is an account there with the name “Doerfer” 
in the amount of $34.47, but this is not an evidence of payment. This 
is merely a recapitulation 

Mr. Scuwarrz. Is that the same amount as appears on exhibit 8? 

Mr. Fietrcuer. Yes, sir. 

Mr. Scuwarvz. This refers to Mr. Doerfer’s stay and it does indi- 
cate that the bill for it was sent to station KWTV, does it not? 

Mr. Frercuer. Yes, sir. 

Mr. Scuwarrz. I would like to mark exhibit 10. 

This is exhibit 5, I believe, in your file, gentlemen. 

(The document referred to was marked “Committee Exhibit No. 
10” and will be found in the files of the committee. ) 

Mr. Haue. Exhibit 5 is what exhibit now ? 

Mr. Scuwarrz. Exhibit 10. 

Would you identify this exhibit, Mr. Fletcher ? 

Mr. Fiercuer. Exhibit 10 is a carbon copy of a letter dated Octo- 
ber 22, 1954, addressed to Commissioner John C. Doerfer. 

The ¢ ‘arbon would indicate that the original 

Mr. Scuwarrz. Would you re 1ad—go on, I’m sorry. 

Mr. Fiercuer. The carbon would indicate that the original had 
been signed by a Montez Tjaden, identified as a promotion manager 
of KWTV-KOMA. 

Mr. Scuwartz. Would you read this letter please? 

Mr. Fiercuer (re: iding) : 








Dear Mr. Doerrer: American Airlines advises me that you and Mrs. Doerfer 
used only the Washington, D. C., to Oklahoma City portion of the tickets we 
asked the airline to deliver to you. 

It was our intention that a round-trip ticket be delivered to you, and since this 
was not possible because of your extended trip, we wish to reimburse you for 
the return portion of the ticket. 

Enclosed is our check for this amount. 

We were delighted and honored to have you and Mrs. Doerfer with us for 
the opening of our station, and hope that you can visit us again sometime in 
Oklahoma City. 

Mr. Scuwarrz. I would like to mark exhibit 11. 

Mr. WiuuraMs. Mr. Chairman, may I ask a question at that point? 

Mr. Moutper. Mr. Williams. 

Mr. Wriu1aMs. Mr. Fletcher, have you seen the originanl of this 
letter ? 

Mr. Fiercuer. No, sir; I have not, Congressman. 

Mr. Witu1aMs. Do you know where this letter came from ? 

Mr. Fiercuer. It was furnished to me from the files of KWTYV. 

Mr. Scuwartz. Was this one of the documents furnished to the 
subcommittee pursuant to the subpena served on Mr. Bell? 

Mr. Fiercuer. Yes, sir. 

Mr. Hate. Who has the original letter ? 

Mr. Fiercuer. It was addressed to Commissioner Doerfer, Con- 
gressman. 

I do not know where the original is. 

Mr. Scuwartz. Would you look at exhibit 11, Mr. Fletcher? This 
is your exhibit 6, gentlemen. 

(The document referred to was marked “Committee Exhibit No. 
11” and will be found in the files of the committee.) 

Mr. Fiercuer. Yes, sir. 
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Mr. Harris. Mr. Chairman. 

Mr. Movtper. Mr. Harris. 

Mr. Harris. Dr. Schwartz, would you ask the witness if in their 
files they received a reply from Mr. Doerfer to this letter ? 

Mr. Scuwarrz. Mr. Fletcher, did you receive a reply to this letter? 

Mr. Fiercuer. Dr. Schwartz, if the reply was received from this 
letter, the station did not furnish it to me. 

I am reasonably sure that if they had such a letter, it would have 
been furnished. Such a letter might have been received. I do not 
know. 

Mr. Scuwarrz. There was a letter sent to you later. I would like 
to have it marked as “Exhibit 12.” 

We will come back to exhibit 11 in a moment. 

(The document referred to was marked “Committee Exhibit 12” 
and will be found in the files of the committee. 

Mr. Scuwartz. Would you identify it, Mr. Fletcher ? 

Mr. Fiercuer. Exhibit 12 is a letter on the letterhead of the Fed- 
eral Communications Commission addressed to Mr. Montez Tjaden— 
it happens to be Miss—promotion manager of KATV, Oklahoma 
City, Okla., and it is signed by Mr. Doerfer, Commissioner. 

Mr. Scuwartz. Would you read that letter please ? 

Mr. Fiercuer. The letter is dated November 4, 1954. It says: 

Dear Mr. TsapEN: Thank you very much for the pictures. They shall be 
pleasant reminders of a very pleasant trip. 

I am happy to hear of the people’s interest in your studio and facilities. 
They are worthwhile seeing, so I can understand the continued interest. 

Again the best of luck. 

Yours very truly— 

Mr. Heseiton. What was the date of that letter ? 

Mr. Fiercuer. November 4, 1954, sir. 

Mr. Scuwartz..In reply to Chairman Harris’ question, Mr. 
Fletcher, do you know whether that is a direct reply to the earlier 
letter of Miss Tjaden ? 

Mr. Fiercuer. No, sir, I do not. 

Mr. Scuwartz. Going back to exhibit 11, sir, would you identify it? 

Mr. Friercuer. It is a check drawn on the account of Oklahoma 
Television Corp. 

The check bears the number 1460, dated October 21, 1954, payable 
to the order of Mr. and Mrs. John C. Doerfer, in the amount of $165.12 
drawn on the First National Bank & Trust Co. of Oklahoma City, 
Okla. 

Mr. Scuwartz. Could you look at the other side and tell us about 
the endorsement if any, Mr. Fletcher? 

Mr. Fiercuer. There is an endorsement in these words: “To: 
Munsey Trust, Mr. and Mrs. John C. Doerfer for deposit,” and also a 
group of cancellation stamps relating to the banking clearance pro- 
cedure. 

Mr. Scuwarrz. Mr. Chairman, I should like the record to show 
that according to the stamp of the Munsey Trust Co. on the reverse 
side of this check, it was deposited on October 25, 1954. This is the 
same date that Commissioner Doerfer signed his travel form to the 
Government, including thereon as a Government expense his entire 
return flight to Washington, D. C. 
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Mr. Moutprr. The record will so show and the exhibit will speak 
for itself. 

Mr. Scuwartz. Mr. Fletcher, are all the documents which have 
been identified by you, are all of those documents which were produced 
by you pursuant to the subpena already referred to? 

Mr. Fiercuer. Yes, sir. 

Mr. Scuwartz. No further questions. 

Thank you, Mr. Fletcher. ; 

Mr. Mouuper. Any questions from any member of the committee 
of this witness ? 

You are excused as a witness, Mr. Fletcher. Thank you very much. 

Next witness. 

Mr. Scuwartz. Mr. Robert K. Richards, please. 

Do you solemnly swear that the testimony which you are about to 
give before this committee will be the truth, the whole truth and 
nothing but the truth, so help you God ? 

Mr. Ricuarps. I do. 

Mr. Scuwarrz. Would you state your name, sir? 


TESTIMONY OF ROBERT K. RICHARDS, PUBLIC RELATIONS 
CONSULTANT 


Mr. Ricwarps. Robert K. Richards. 

Mr. Scuwartz. Would you state your present position, please ? 

Mr. Ricwuarps. I am self-employed in public relations. 

Mr. Scuwartz. Where is that, sir? 

Mr. Ricuarps. At 1735 DeSales Street NW., Washington. 

Mr. Scuwartz. In Washington ? 

Mr. Ricuarps. Yes. 

Mr. Mouxper. Will the witness speak clearly, please ? 

Mr. Ricwarps. Yes, sir. 

Mr. Scuwartz. What was your position in October 1954, Mr. 
Richards? 

Mr. Ricuarps. I was administrative vice president of the NARTB. 

Mr. Scuwartrz. Would you state what the NARTB is, please? 

Mr. Ricnarps. The National Association of Radio & Television 
Broadcasters, now the National Association of Broadcasters. 

Mr. Scuwartz. What is that association ; just briefly ? 

Mr. Ricuarps. It is an association of broadcasters that comprises 
in membership networks, broadcasting stations, both radio and tele- 
vision and some manufacturing suppliers’ services. 

Mr. Scuwartz. Mr. Richards, do you still have any relations with 
the NARTB? 

Mr. Ricwarps. Yes. 

Iam a consultant tothe NARTB in public relations. 

Mr. Scuwartz. Excuse me? 

Mr. Ricuarps. I am a consultant in public relations, Dr. Schwartz. 

Mr. Scuwartz. To the NARTB? 

Mr. RicHarps. Right. 

Mr. Scuwartz. Would you state the circumstances, Mr. Richards, 
with regard to the October 1954 district meeting of the NARTB at 
Spokane, Wash. 

Mr. Ricuarps. Yes, sir. 
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Within the competency of my memory of 1954, at the time of that 
particular district meeting Mr. Harold E. Fellows, the president of 
the association then and still the president of the association, was to 
deliver the major address at that particular district meeting. 

At a relatively last moment Mr. Fellows was called back to W ash- 
ington to appear before, I believe, the Hendrickson committee inves- 
tigating juvenile delinquency, and I was instructed by Mr. Fellows 
and requested by the district director of that particular district, Mr. 
Brown, to obtain a speaker hopefully of equal caliber to take the place 
of Mr. Fellows, since he was quite a drawing card at this particular 
meeting. It is my recollection that I first called Commissioner Rosel 
Hyde to invite him to go out to this district in Spokane and make 
this address; Mr. Hyde, | principally because he was from Idaho, and 
Idaho fell within the periphery of this particular district of the 
NARTB. 

Mr. Hyde could not accept the invitation inasmuch as he was 
scheduled to go to Mexico on some sort of an international conference, 
and he recommended that I call Commissioner Doerfer, which I did. 

I invited Commissioner Doerfer to go to Spokane to make this talk, 
Commissioner Doerfer being a logical choice because he was relatively 
new on the Commission, had not yet visited this area of the Nation 
so far as broadcasting is concerned. 

Commissioner Doerfer explained to me that he had other business 
in Oklahoma, that he was very loath to take on this appointment, and 
asa matter of fact, he turned it down. It is my recollection that I then 
went back to Mr. Hyde, and Mr. Hyde assisted me, I presume, in per- 
suading Commissioner Doerfer to undertake this assignment. 

In my discussion with Commissioner Doerfer, Dr. Schwartz, I 
would like to emphasize the fact that he undertook this at considerable 

ersonal sacrifice and that normally I would not have impressed upon 
him so vigorously our need, except that it was a great one in the 
case of this particular distr ict. 

Mr. Scuwarrz. Mr. Richards, was there any mention at that time 
of any possible arrangements with regard to Mr. Doerfer’s wife? 

Mr. Ricwarps. Yes. 

When I talked to the Commissioner and he finally agreed to under- 
take this assignment, he explained to me that he would be in Oklahoma 
City, and that Mrs. Doerfer would be accompanying him, and I on 
behalf of the association and the district invited him to have Mrs. 
Doerfer go along with him to Spokane and return to Washington as 
our guest. 

Mr. Scuwartz. Was there any monetary arrangement agreed upon 
at that time ? 

Mr. Ricwarps. With? 

Mr. Scuwartz. Mr. Doerfer ? 

Mr. Ricwarps. No. 

Mr. Scuwartz. Was there any mention of a fee or honorarium ? 

Mr. Ricwarps. No. 

Mr. Scuwartz. Could you tell me something about the manner in 
which the association took care of expenses for district meetings at 
that time? 

Mr. Ricwarps. Yes. 

Mr. Scuwartz. Just generally. 
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Mr. Ricuarps. Well, you mean how the NARTB took care of 
expenses ? ? 

r. Scuwartz. Yes; how were the expenses of the district meetings 
divided at this time ? 

Mr. Ricuarps. Well, at this particular time—I think I have to go 
into a bit of background, Dr. Schwartz 

Mr. Scuwartz. As brief as you can. 

Mr. Ricuarps. If I am being too verbrose, please stop me. 

There are 17 districts in the United States. The Spokane area is 
one of them. It comprises 3 or 4 States. At the time of which we 
are talking, 1954, the districts undertook to pay all of their own ex- 
penses through collection of registration fees from registering broad- 
casters and guests. Since that time I do not know exactly the date, 
I think a couple of years ago, this system has been changed. 

Mr. Scuwartz. Did the district meeting, the district here, did the 
local people take care of all expenses of this meeting out of the reg- 
istration fees and things of that type ? 

Mr. Ricwarps. At Spokane? 

Mr. Scuwartz. Yes. 

IT am thinking particularly of the expenses involved in Commis- 
sioner Doerfer’s visit. 

Mr. Ricwarps. No. The national association paid for its own 
staff that traveled out there, which probably comprised 6 or 7 people, 
and also paid for Commissioner Doerfer and Mrs. Doerfer. 

Mr. Scuwartz. When you say the national association, Mr. Rich- 
ards, do you mean the national headquarters in Washington ? 

Mr. Ricuarps. That is right. 

Mr. Scuwartz. I would like to mark exhibit 13. 

That is your exhibit 4. 

(The document referred to was marked “Committee Exhibit 13” 
and will be found in the files of the committee. ) 

Mr. Scuwartz. Would you look at exhibit 13, Mr. Richards? 

Mr. Ricwarps. Yes, sir. 

Mr. Scuwarrz. Can you identify it? 

Mr. Ricuarps. No, sir; except as I see it here. Do you mean have 
I seen it before ? 

Mr. Scuwartz. Have you seen it before? 

Mr. Ricuarps. No, sir. 

Mr. Scuwarrz. Perhaps these ought to be identified through your 
auditors. 

Mr. Ricwarps. Some of this file I have seen before, but not this par- 
ticular item that I recall. Do you want me to read it to you? 

Mr. Scuwartz. Can you read it ? 

Mr. Ricuarps. Sure, I'll be happy to. 

This is an invoice No. 47308, Hotel Davenport, Spokane, Wash., 
dated October 17 to October 19, 1954, in the name of Mr. and Mrs. 
John Doerfer. 

Mr. Scuwartz. Can I interrupt you for a moment ? 

Mr. Ricuarps. Yes, of course. 

Mr. Scuwartz. I would like the record to show that this is one of 
the documents obtained from the files of the National Association of 
Radio and Television Broadcasters. If there is any question, we can 
have this identified through the auditor of the NARTB, who was 
asked to be here. 
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Mr. Movxper. Without objection, it is so ordered. 

Mr. Scuwartz. What does this bill indicate, Mr. Richards? 

Mr. Ricuarps. It is rather difficult. There is a lot of writing on 
it, but it indicates a sum of $141.16 due the hotel as of 

Mr. Mounper. Talk a little louder, please. 

Mr. Ricuarps. I’m sorry. It indicates a sum of $141.16 due the 
hotel as of October 20. 

Mr. Scuwarrz. Does it indicate when Commissioner Doerfer ar- 
rived and when he left? 

Mr. Ricuarps. This is a very confusing hotel bill. At the top of 
the bill, it says that it was 1954, and, in the column giving the date, 
it says it was 1953. Taking the figure at the top, he arrived on the 
17th and left on the 19th in 1954. On the bottom section of it, the 
year is 1953; so, I am sure we are talking about 1954, and this is an 
error on the part of the hotel. 

Mr. Scuwarrz. I believe that is an error. Could you state the 
room rate, as it is given there? 

Mr. Ricuarps. $30. 

Mr. Scuwartz. Would you please look at that again? 

Mr. Ricuarps. It appears to me to be $30. Do you mean the daily 
rate? 

Mr. Scuwartz. Yes; the daily date. 

Mr. Ricuarps. That appears up in the left-hand corner. 

Mr. Scuwartz. Look at it in the billing part, the actual bill. If 
it is not clear the first time, look at it again. There were two nights. 

Mr. Dorrrer. You may suggest the answer, Dr. Schwartz. I have 
no objection. 

Mr. Ricuarps. I suspect it is $50. 

Mr. Moutper. Mr. Doerfer will be called as a witness and will have 
ample opportunity to explain all matters that are now being heard by 
our committee from these witnesses. 

Mr. Bennett. Mr. Chairman, a parliamentary inquiry. As I un- 
derstand it, we are proceeding here in the nature of a criminal offense 
charge. Would it not be customary for the so-called defendant to 
have the right to ask questions of the witness ? 

Mr. Moutper. As I understand it—it is not my understanding; it 
may be your understanding—we are not proceeding in the nature of a 
criminal charge. We are hearing testimony adduced here by the 
witnesses concerning the subjects which the committee has passed 
upon in order to be heard. 

Mr. Bennett. In the memorandum I have of the chief counsel, a 
specific criminal offense is charged. I refer you to page 3 of the 
committee memorandum. 

Mr. Moutper. This committee has no authority to prosecute for 
criminal] offenses. Proceed, Mr. Counsel. 

Mr. O’Hara. Would the chairman permit the reporter to read the 
last question ? 

Mr. Moutper. The reporter will read it. 

(The question was read by the reporter, as follows :) 





Mr. Schwartz. Looking at it in the billing part, the actual bill. If itis not 
clear the first time, look at it again... There were two nights. 

Mr. Movunper. There were two. 

The Rerorrer. Nights. N-i-g-h-t-s. 
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Mr. Mouwper. Does the witness understand the question ? 

Mr. Ricwarps. I presume they are talking about the daily rate—— 

Mr. Scuwarrtz. Yes. 

Mr. Ricwarps. Of $50 a night. I would like to mark exhibit 14, 
being a group of papers derived from the files of the NARCB. That 
will be exhibits Nos. 9 and 10, gentlemen. 

Mr. Scuwartz. That is exhibit 9. Mr. Richards, can you identify 
those, generally, as files of the NARCB? 

Mr. Ricuarps. I shall be glad to read these again, but I don’t recall 
ever having seen them. 

Mr. Scuwarrz. I don’t think it is necessary for you to read those. I 
would like the record to show that these indicate that the NARCB 
paid the hotel bill of the Commissioner and Mrs. Doerfer, including 
these various items specified on the bill, as well as the charge of $24.13. 

Mr. Harr. Is that exhibit 9? 

Mr. Scuwarrz. You do not have all of those documents. That is 
exhibit No. 1. 

Mr. Heserron. I think that it is only fair to ask, to indicate to the 
members of the subcommittee, to know what counsel is doing. He has 
referred to 9 and 10. He has referred to 9 and 10, and 9, in my part, 
anyway, that was what was turned over to me on Saturday afternoon, 
is a memorandum from the Robert K. Richards—with that struck out. 

Mr. Scuwarrz. I presume that is the witness ? 

Mr. Ricwarps. Yes. 

Mr. Hesevron. Ten is a voucher of some sort, addressed to R. M. 
Brown, general manager, radio station KBOJ, in the amount of 
$575. I “would like to have the stenographer read exactly what 
counsel said with reference to those, in terms of what he wanted the 
record to show ; I want that done. 

Mr. Movtper. First, counsel probably will expedite it. Do you 
have any statement to make to clarify matters ¢ 

Mr. Heseiton. So much has gone on here that I can’t understand 
what it is. I think it is only fair to the members of the subcommittee 
to pass on this matter to know what counsel said with reference to 
that, and maybe have that read back. 

Mr. Moutprer. Counsel is trying to inform you. Proceed. 

Mr. Hesevron. That is exactly what counsel said, and now what 
he now says. I think we are entitled to have that reread. I cannot 
remember, for the life of me, what he said. It is a simple matter to 
have the reporter read that now, so we will know. 

Mr. Mouvper. All right. Can the reporter find, what Mr. Heselton 
refers to? 

(The record was read by the reporter.) 

Mr, Scuwarrz. I would like to clarify this point. 

Mr. Movutper. You are permitted to clarify any point. 

Mr. Scuwarrz. Exhibit No. 14 is erroneously stated as exhibits 9 
and 10. You do not have those documents. I merely stated that the 
subcommittee members do not have exhibit 14. The documents in 
exhibit 14 indicate that the hotel bill was actually paid by the as- 
sociation—that is, Mr. Doerfer’s hotel bill. 

Mr. Hesevron. May we have exhibit 14 now? 

Mr. Moutper. It seems to me the Chair announced at the beginning 
that each member of the committee desiring recognition,.to clarify or 
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object to the question, first address the Chair for recognition. If any 
member desires to appeal from that ruling, he has a right to do so. 

Mr. Heseiton. Mr. Chairman—— 

Mr. Movutper. Proceed. 

Mr. Hesetron. I request that exhibit No. 14, the exhibit referred to 
by counsel, if not in the possession of the subcommittee, that the sub- 
committee be permitted to have exhibit 14 at this time. 

Mr. Scuwarrz. Will you bring up the exhibit No. 14 and pass it 
around to the members that desire to look at it, Mr. Beasley ? 

Mr. Movtper. You are complying with that request ? 

Mr. Scuwarrz. We are having the actual exhibits brought up. 

Mr. Mouuprer. Proceed, then. 

Mr. Scuwarrz. Mr. Ric ‘hards, do you recall a telephone conversa- 
tion with Commissioner Doerfer after he had come back from this 
trip to Spokane, Wash. ? 

Mr. Ricuarps. Yes. I called Commissioner Doerfer. 

Mr. Hate. I can’t hear you. 

Mr. Ricuarps. I called Commissioner Doerfer after he had returned 
from Spokane. 

Mr. Scuwartz. Would you state the substance of your conversation, 
so far as you are able to recollect, Mr. Richards? 

Mr. Ricwarps. Yes. With that qualification, so far as I am able to 
recollect. 

Mr. Scuwartz. We are all aware of the substantial time period. 

Mr. Ricuarps. I called Commissioner Doerfer sometime after his 
return from Spokane. I don’t recall exactly what date it was. I am 
not sure. But I assumed I had the courtesy to thank him for his 
kindness for going out to Spokane, and congratulated him on making 
a speech there. And I asked him, pursuant to or dinar y custom, what 
we owed him that he was back. When I said “we,” I was speaking 
in behalf of the district which was, on this occasion, his host. 

Mr. Scuwarrz. What did Mr. Doer fer say to you? 

Mr. Ricuarps. I don’t remember all of the details of the conver- 
sation, but it came out this way to my recollection; that he said it 
was $575. 

Mr. Scuwarrz. $575 for what, Mr. Richards? 

Mr. Ricuarps. I do not remember. 

Mr. Movutper. May I interrupt? 

Mr. Ricwarps. Yes. 

Mr. Movutper. What did you understand it was? 

Mr. Ricwarps. I understand it was for expenses that the association 
would return and as, I think, your record already shows. 

Mr. Scuwarrz. You understood that the pay ment was to reimburse 
Mr. Doerfer out-of-pocket expenses; is that correct, sir? 

Mr. Ricuarps. My understanding was'that, when I asked Mr. Doer- 
fer what we owed him, I was asking him to give us a figure covering 
his expenses. That was my understanding, yes, on behalf of the 





Mr. Scuwarrz. And the figure he gave you struck you as being 
reasonable for his out-of-pocket expenses ? 

Mr. Ricuarps. The figure he gave me struck me as being quite 
reasonable ; yes. 

Mr. Scuwartz. Yes, so that he addressed to this, in essence, as 
correctly reflecting the out-of-pocket expenses of Mr. and Mrs. Doer- 
fer; is that correct ? 
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Mr. Ricuarps. I agreeed to it, Dr. Schwartz, as a proper payment 
to Commissioner Doerfer which I had asked him to give me. My 
question—I would like to recall to your mind—to Mr. Doerfer, so far 
as I can recall, was simply asking him, as I would ask you under 
similar circumstances, what the association and its district owed him. 

Mr. Scuwartz. Yes, but, so far as you were concerned, if I under- 
stood you correctly a few moments ago, you understood that this 
amount was to cover his out-of-pocket expenses and the figure you 
assumed as reflecting those 4 

Mr. Ricnarps. This was certainly my understanding; that this was 
for expenses, yes, including, of course, as you will recall, Mrs. Doer- 
fer’s expenses, who was our guest on this occasion. 

Mr. Scuwarrz. But not including the hotel bill, of course ? 

Mr. Ricuarps. The hotel bill was paid separately. 

Mr. Dorrrer. May I be heard ¢ 

Mr. Moutper. I regret to say that the Chair made the ruling that 
it was fully understood by everyone in the conduct of the hearing 
that you will be called as a witness and indicate— 

Mr. Dorrrer. I just 

Mr. Moutper. You can make any statement you want to make. 

Mr. Dorrrer. I wanted to know if I would be permitted to ask 
questions for clarification of the witness testifying as to what his men- 
tal processes were. 

Mr. Moutper. I will ask you not to interrupt the hearings at this 
point. 

Mr. Bennervr. Is it the ruling that under no circumstances is Mr. 
Doerfer to have a right to ask any witness any questions at this hear- 
ing, in spite of the fact Mr. Doerfer is charged with committing a 
criminal offense and what counsel is putting in the record now is 
designed to prove the guilt of Mr. Doerfer? Do I understand that 
is the ruling? I want a ruling on that, a clarification of it. 

Mr. Movuuper. The Chair rules there might be a dozen people in 
the hearing room that may want to ask a question. That has been 
the universal, traditional ruling in all congressional committees; to 
proceed as we are now. 

Mr. Bennerr. As to the people who are not associated with this 
hearing, or who are not being charged, that is true of them. 

Mr. Moutper. Mr. Doerfer can make any explanation when called 
as a witness. 

Mr. Bennetr. I am not trying to prepare a defense for him. I 
am looking here to the type of action which the committee is taking, 
which is an unusual type of procedure to me. I have been on this 
committee for a long time. I don’t know whether we are sitting here 
to try him on a criminal offense or whether we are producing evidence 
to show another criminal offense to be turned over to the Attorney 
General or somebody else. What is our purpose here? What is the 
nature of this proceeding ? 

Mr. Moutper. May I first state to you, Mr. Bennett, from my 
observation and knowledge in the history of all congressional investi- 
gations I have never known where a committee was required, as this 
one was, to serve upon a witness, even in advance, the general subject 
upon which he would be questioned. This is not a courtroom pro- 
ceeding. It is not a criminal prosecution, and we are not adopting 
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that sort of a proceeding. Let me complete my statement. Mr. Doer- 
fer may have knowledge and information which your investigating 
staff or no one else knows about. He will be called as a witness to 
give us any and all information, to deny and affirm any statement 
made by any witness. He has heard the witnesses testifying. Most 
certainly, we cannot divert this proceeding into permitting Mr. Doer- 
fer here to interrupt counsel, to ask questions and interrogate and 
cross-examine the witnesses that might appear, and the C hair so rules. 

Mr. Bennetr. Just a moment 

Mr. Haz. No cross-examination of any kind? 

Mr. Movutper. You have that opportunity. Mr. Bennett will have 
that opportunity. That is the limitation on it. The Chair so rules. 

Mr. Brennerrt. Is it not true for the purpose of the record that our 
committee counsel has a memorandum submitted to the committee 
and in it charged that Commissioner Doerfer has committed a crim- 
inal offense, establish it by verse and chapter of the United States 
Code ? 

Mr. Movutper. Nothing in the record to that effect. 

Mr. Bennett. Is that not true, that has been charged in the memo- 
randum that has been submitted ? 

Mr. Moutprr. The memorandum will speak for itself. 

Mr. Bennett. This is not in evidence. I am asking, did you not 
furnish the committee with a memorandum in which it is charged 
by the chief counsel, if I can read the English language, Mr. Doerfer 
has committed a criminal offense and that he has violated certain 
parts of the United States Code. Is that true or isn’t it? 

Mr. Mouxper. Mr. Bennett, the counsel furnished me with a memo- 
randum just as he furnished you with one. 

Mr. Bennerr. Is that true? Does it say what I said it says, on 
page 3¢ 

Mr. Moutper. I don’t have the memorandum with me. Regardless 
of whether it does or does not 

Mr. Bennett. I ask that for the record. 

Mr. Moutper. What is your motion? 

Mr. Bennerr. The answer to the question I have asked you, Mr. 
Chairman. 

Mr. Moutper. What is that ? 

Mr. Bennerr. The question I asked was whether or not it is true 
that our counsel has charged Mr. Doerfer with committing several 
crimes. I ask you to read it into the record, Mr. Chairman Moulder. 

Mr. Movutper. You can read it into the record. 

Mr. Bennett. This evidence 

Mr. Movtper. Are you going to read the memorandum—are you 
reading from the memorandum ? 

Mr. Benner. Page 3 turned over to me and all members of the com- 
mittee : 











This evidence would appear clearly to demonstrate that the object of Com- 
missioner Doerfer in charging to the Government this travel expense—for which 
he was fully, and indeed doubly, reimbursed by private persons—constituted 
a criminal offense. See United States Code, title .18, section 287, making a 
false fictitious or fraudnient claim against the Government a felony. 


Mr. Movutper. That information was given to you by counsel. Will 
counsel proceed with the interrogation of the witness, please. 
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Mr. O’Hara. May we have one matter made clear? I do think that 
in some of these proceedings, while the witness is on the stand, that 
Mr. Doerfer is permitted to question the witness as to certain things 
which are of very grave importance and only, perhaps, this witness 
and Mr. Doerfer are familiar with them. 

Mr. Moutper. I presented the legal rules as to the orderly conduct 
of this hearing. No member of the committee objected at that time. 

Proceed. We will proceed to enforce that rule. 

Mr. O’Hara. I will make a point of order. Certain of these ex- 
hibits that the witness has been offered he says he is not familiar 
with. I make the point of order that no foundation has been laid 
for the admission of such exhibits, at least by this witness. I didn’t 
want to be technical on this. But it is relatively important that I 
think we should not have exhibits with which the witness says he is 
not familiar. 

Mr. Moutper. Counsel has not offered any of the exhibits in evi- 
dence. He has interrogated the witness concerning each one of them 
and I persume at some time made an offer. 

At this time it is overruled. 

Mr. Hesevron. May I ask you a question? When the rules were 
adopted strenuous objections were made. I never thought, I never 
heard of it before, I don’t know whether any member of the subcom- 
mittee ever saw or heard of it before. But, certainly, so far as the 
record is concerned, I want it perfectly clear that I did not subscribe 
to them, because I had no opportunity whatsoever to consider them. 

If those are the rules that are to govern the conduct of these pro- 
ceedings as Mr. Bennett has indicated fixing criminal charges, as he 
has suggested, I think the subcommittee should not be bothered by 
anything we never saw, never participated in and know nothing 
about. 

Mr. Movutper. That is entirely independent of the proceedings be- 
fore us. This committee has no part in the prosecution of any 
criminal trial. 

Mr. Bennett. Isn't that true? The evidence that is being pre- 
sented here, in the opinion of our counsel, constitutes a crime. If 
the case is proven that Mr. Doerfer has committed an offense. That 
is the charge. I reiterate again, I will ask the question again, what 
is the function of the committee? If we are proceeding to charge 
Mr, Doerfer with a crime then should not he or any other Commis- 
sioner be permitted the same right the C ‘onstitution affords any per- 
son charged with an offense, to cross-examine the witness of the 
prosecution ? : 

Mr. Moutper. I have stated again and again, this is not a court- 
room procedure. Mr. Doerfer is not on trial. That authority lies 
with some other branch of our Government. 

Mr. Dorrrer. I understand I have no right to object to any? 

Mr. Mouper. The chairman will not permit any more vexatious 
delays or interruptions. 

Mr. Bennett. I object to the statement of being vexatious. I am 
quoting from the information that was turned over to us by our com- 
mittee counsel. 

Mr. Moutper. I think your position isclear, Proceed. 
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Mr. O’Hara. May we have a copy of the rules that the chairman 
presented ? 

Mr. Movurper. I turned it over to the reporter. 

Mr. Hesetton. Is that the only copy available ? 

Mr. Moutper. I have a number of copies in my office. 

Proceed, Dr. Schwartz. . 

Mr. Scuwartz. Mr. Richards, you referred to your understanding 
that the $575 was to reimburse the Commissioner for his out-of-pocket 
expenses. Since you have already stated to your knowledge that the 
hotel bill was paid for by the NARCB, you understood this sum to 
refer to traveling expenses, did you not ? 

Mr. Ricuarps. My understanding at the time of this particular 
conversation, Dr. Schwartz, insofar as the NARCB was concerned, 
that this amount was for $575, was for the expenses of Commissioner 
and Mrs. Doerfer and were entered in our record as expenses. Does 
that reply to your question ? 

Mr. Scuwartz. Including travel expenses ? 

Mr. Ricuarps. The amount was not broken down in any way. Nor 
did I ask for any breakdown. 

Mr. Scuwarrz. Did you understand the sum to include travel 
expenses ¢ 

Mr. Rrcwarps. I do not know. I just asked how much it was and 
it was $575. I asked at the time for a letter confirming it. 

Mr. Scuwartz. Mr. Richards, why did you offer a payment if you 
didn’t know whether it was travel expenses? You said the amount 
was reasonable. What other expenses would there have been ? 

Mr. Ricuarps. You mean beyond, if I didn’t ? 

Mr. Scuwarrz. If you did not understand this to include travel ex- 
penses what expenses did you understand it to include? 

Mr. Ricuarps. I didn’t understand it to include any other expenses 
beyond it. 

Mr. Scuwarrz. So you did understand it to include travel 
expenses 4 

Mr. Ricuarps. I understood it to—I understood it to include any 
expenses that Mr. Doerfer had. 

Mr. Scuwartz. Including travel expenses—that is all ? 

Mr. Ricuarps. Do you want me to testify as to what Mr. Doerfer 
and I said about travel expenses at that time ? 

Mr. Scuwarrz. No; of course you said that he didn’t say anything 
about it. If he did, I certainly want you to testify to it. 

Mr. Ricnarps. No; that is true. 

Mr. Scuwartz. Perhaps, we could sum up, what did you under- 
stand that $575 to cover? 

Mr. Rierarps. Expenses. 

Mr. Scuwartz. Including travel? 

Mr. Ricwarps. What are expenses? Of course they include travel. 

Mr. Scuwartz. That is all I wanted you to say. 

Mr. Ricuarps. This is a dialectic of the periphery isn’t it? 

Mr. Scuwartz. Travel expenses of Commissioner Doerfer and his 
wife. I would like to have marked exhibit 14 please. 

(The document referred to was marked “Committee Exhibit 14,” 

and will be found in the files of the committee.) 
Mr. Scuwarrz. Will you look at this. You say you asked for a 
confirmation of the amount, I believe ? 
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Mr. Ricuarps. That is right. 

Mr. Scuwartz. Are you familiar with exhibit 15? 

Mr. Ricuarps. Y es, sir. 

Mr. Scuwartz. Will youstate what it is? 

Mr. Ricuarps. It is a letter dated November 12, 1954, from Com- 
missioner Doerfer to me. 

Mr. O’Hara. Is that the same as exhibit 8 ? 

Mr. Scuwartz. Yes. 

Would you read this letter, please ? 

Mr. Ricuarps. (reading) : 

Dear Mr. RicHarps: Pursuant to our telephone conversation of even date re 
the Spokane, Wash., address 

Mr. O’Hara. Could you speak up, please ? 

Mr. Ricwarps (continuing) : 


Pursuant to our telephone conversation of even date, re the Spokane, Wash., 


address, $575 will be satisfactory. 
Yours truly, 

And it issigned “John C. Doerfer, Commissioner.” 

Mr. Scuwartz. There is a handwritten notation at the bottom ? 

Mr. Ricnarps. At the bottom is a handwritten notation: 

Make checks to R. M. Brown, general manager, radio station KPOJ, 1919 South- 
west 10th Avenue, Portland, Oreg. 

Mr. Scuwartz. Do you have any idea how that notation came to be 
written on this? 

Mr. Ricuarps. Well, I know how it would be written on it. I think 
Irecognize my handwriting. Yes. 

Mr. Scuwartz. Could youstate ? 

Mr. Ricnarps. Certainly. At this time, 1954, as I think I explained 

earlier, the district meetings were financed by the district themselves. 
Normally, the expenses of all of those who traveled on behalf of the 

national headquarters were paid by national headquarters. Since 
Commissioner Doerfer was in effect a substitute for Mr. Fellows who 
would have normally have been compensated or reimbursed by the 
NARCB, this check was sent to Mr. Brown. Mr. Brown at that time 
was the district director of this particular district in which Mr. 
Doerfer made his speech. 

Mr. Scuwartrz. Could you state pursuant to whose direction these 
instructions were noted on this letter ? 

Mr. Ricuarps. Pursuant to mine. 

Mr. Scuwartz. Whose idea was it, was this your own idea in giving 
these instructions or did you 

Mr. Ricuarps. No, I don’t recall precisely but it was a normal pro- 
cedure, Dr. Schwartz. 

Mr. Scuwarrz. This was not your normal procedure ? 

Mr. Ricuarps. It was a normal procedure. We would normally be 
paying for anyone that we had invited to go to the district as a sub- 
stitute for one of our own people. 

Mr. Scuwartz. Did you have 

Mr. Ricuarps. May I explain one thing with reference to that, 
that might help clarify that ? 

Mr. Scuwartz. Yes. 
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Mr. Ricuarps. The district meetings at that time charged a nominal 
registration fee. Any additional expenses such as the rather large 
expense involved in sending a substitute speaker out there would 
have probably put them in the red. This was a normal procedure. 

Mr. Scuwartz. Did you discuss this arrangement with Commis- 
sioner Doerfer ? 

Mr. Ricwarps. No, sir. 

Mr. Scuwarrz. You state that this was a normal arrangement for 
you people to reimburse the local districts, to pay the checks to them 
for these expenses incurred through the sending of the speaker from 
Washington ? 

Mr. Ricuarps. Yes, sir. 

Mr. Scuwartz. Is there any reason—would it not have been much 
simpler for you to pay indirectly and then charge it to the district 
account ¢ 

Mr. Ricuarps. Well, we didn’t desire—we didn’t as I recall at that 
time carry a district account as such. This check probably came out 
of some other account, such as the general Sunil. There was no 
established budgetary item for taking care of special cases like this. 

Mr. Scuwartz. Why didn’t you make this check payable directly 
to Mr. Doerfer—why did you have to make the check out for the man 
in Oregon ? 

Mr. Ricuarps. He was the director of the district and it was his 
responsibility as the director to discharge all of the obligations of 
that district at that time. 

Mr. Scuwartz. All of the obligations, Mr. Richards? 

Mr. Ricuarps. Well, all of the obligations incident to this particu- 
lar meeting of course, to any district meeting with the exception of 
the association personnel who traveled there. 

Mr. O’Hara. I did not hear the witness’ last answer. 

May I have it read ? 

Mr. Moutper. Read it back. 

(The question was read by the reporter. ) 

Mr. Scuwartz. Except Chairman Doerfer, of course, the local peo- 
ple did not pay for Chairman Doerfer’s visit—you paid for it, but 
made the check out to the local people. 

Mr. Ricuarps. That is right, precisely. Our obligation was to the 
district in order that the district could compensate Chairman Doerfer. 

Mr. Scuwartz. Did not this occur long after the meeting was at 
an end—was not Chairman Doerfer in Washington at the time? 

Mr. Ricuarps. Well, I did not even talk to Chairman Doerfer until 
after the meeting was at an end, until after he returned to Washington. 

Mr. Scuwartz. Why did you not pay this directly to Mr. Doerfer 
since he was here ? 

Why did you have to go through the useless procedure of making out 
a check to someone on the west coast ? 

Mr. Ricwarps. I am trying to make it clear to you, Dr. Schwartz, 
that this is a bookkeeping problem, nothing else. We would have 
done this in the case of any district in the country at that particular 
time because 





Mr. Scnwartz. Are you saying that all checks paid for expenses of 
the local district meeting by your headquarters in Washington would 
be done in this way, you would make the check out to the local man, 
he would pay the bill, whatever it was ? 
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Mr. Ricnarps. Let us assume the same situation existed now, Dr. 
Schwartz 
Mr. Scuwartz. Would you answer that question, would that be the 
normal proceduce at that time 

Mr. Ricuarps. Repeat the question. 

Mr. Scuwanrtz (continuing). In the case of all bills? 

Mr. Ricwarps. Will you repeat the question ¢ 

Mr. Scuwarrz. Will you repeat the question, Mr. Reporter? 
(Question read. ) 

Mr. Ricuarps. Personally, I say generally, that is true so far as my 
recollection serves me. 

In the case where we were sending a substitute speaker for one of 
our own speakers that is certainly true. 

Mr. Scuwartz. Aside from something like this you would let the 
local man take care of these local expenses even if it were in a case 
where the expense was ultimately paid by headquarters in Wash- 
ington ? 

Mr. Ricwarps. Generally, I would say that is true. 

Mr. Scuwartz. May I have exhibit 144 

According to exhibit 14, Mr. Richards, Mr. Doerfer’s expenses at 
the Davenport Hotel were paid directly by the national association. 

Mr. Ricuarps. They certainly were. 

Mr. Scuwartz. Is that the usual—to the Davenport Hotel, paid di- 
rectly by the association to the Davenport Hotel ? 

Mr. Ricuarps. I think 

Mr. Scuwartz. Why would this not be paid to Mr. Brown for him 
to reimburse the Davenport Hotel ? 

Mr. Ricuarps. Although I have not seen it before I have had an 
opportunity to look at it, I think you ought to say what else is on 
the invoice. 

Mr. O’Hara. That has been introduced into evidence? 

Mr. Scuwartz. May I give it to you to point out? 

Mr. Ricwarps. I would like to explain to the committee that this 
invoice from the Davenport Hotel was in the total amount of $405.52— 
later adjusted to $381.39. 

The portion of this ascribed to Commissioner and Mrs. Doerfer, 
was $141.16. 

This hotel bill included all of the staff members of the association 
who traveled from Washington for that district meeting. 

When we travel a staff or at that time the staff makes an arrange- 
ment with the hotel to charge all of their own bills and their guest 
bills. This is a single invoice that happened to go directly to the 
headquarters because it included the personnel of the NARCB head- 
quarters staff. 

Had Commissioner and Mrs. Doerfer not have been there, Mr. Fel- 
low’s name would have appeared opposite this. 

This does not represent any departure from any procedure. 

Mr. Scuwartz. Did not Mr. Doerfer’s $575 amount come directly 
to headquarters in the same way ? 

Mr. Ricuarps. That is right, there was no _ invoice. 

Mr. Scuwarrz. Why was not it handled in that way? 

Mr. Ricnarps. His $575 did not appear on the hotel bill. 

Mr. Scuwartz. I am asking why you handled his bill if you 
wanted to call it that, differently from the other bill? 
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Mr. Ricwarps. Well, let me go over it again at the risk of repetition. 

The district at this particular time, think of them in terms of a 
State for example, financed their own operations. This was an un- 
usual case in which a man had consented to go to the district to sub- 
stitute for one of our headquarters people. They could not have 
probably paid this $575. I am not sure they could have, out of their 
receipts from those registration fees. 

Consequently, as in a similar circumstance, if I can carry this 
analogy out the Federal Government might reimburse the State for an 
expenditure of a similar nature we reimbursed the district because 
this appears on their books as an obligation, I presume. 

Mr. Scuwarrz. Each ¢ 

Mr. Ricuarps. I want to make it clear that the Commissioner Doer- 
fer was in this case a guest of the district as Mr. Fellows would have 
been under similar circumstances. 

Mr. Scuwartrz. Each of these circumstances we're talking about the 
hotel bill, the $575, each of these were nation: al obligations. 

Mr. Ricuarps. The hotel bills and the $575? 

Mr. Scuwarrz. Yes; is that correct, Mr. Richards? 

Mr. Ricuarps. That is correct. 

Mr. Scuwartrz. This hotel bill was paid directly to the hotel by the 
national association, is that correct ? 

Mr. Ricwarps. I do not see the canceled check here but I presume 
that it was. This would normally be done, paid in that way 

Mr. Scuwartz. You have a voucher for it ? 

Mr. Ricuarps. Yes; I do have an inventory. 

Mr. Scuwartz. To what was the account charged ? 

Mr. Ricuarps. What was it charged at? 

Mr. Scuwartrz. Yes; is there an account charged on this? 

Mr. Ricwarps. It says, “District meeting, GA-EGA,” I don’t un- 
derstand, district meeting. No; this is—no this is a different—this 
voucher does not cover the whole thing. 

Mr. Scuwartz. Does it not cover the hotel bills? 

There are two vouchers covering the hotels. 

Mr. Ricuarps. Here we are. Voucher No. 10117, covers rooms and 
service per statement invoices; there are six invoice numbers listed, 
and it includes “OEGA district meetings if I travel,” whatever that 
means. 

Mr. Scuwartz. Those were paid directly to the hotel by the national 
association and the account charged was the one that you have read; 
is that correct ? 

Mr. Ricwarps. I presume that is true. 

Mr. Scuwartz. Yet, in the case of Mr. Doerfer you did not make it 
payable directly to Mr. Doerfer and char ge exactly the same, did you? 

Mr. Ricwarps. On October 16. 

Mr. Scuwartz. Would you answer the question, please—did you? 

Mr. Ricwarps. What is the question 4 

Mr. Scuwarrz. Would you read it again, please. 

(Question read.) 

Mr. Ricwarps. Well, I do not know what you mean charging ex- 
actly the same account. 

Mr. Scuwartz. Why did you not work this exactly in the same way 
that you worked the payment of the hotel bill ? 
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You could have charged the same, avoided all of the redtape of 
sending it out West. 

Mr. Ricuarps. We did not work it that way to respond to your 
question. 

Mr. Scuwarrz. In other words, you chose rather to send the check 
direct to Mr. Brown for ultimate payment to Mr. Doerfer, is that 
correct 

Mr. Ricuarps. Yes, that is right. 

Mr. Scuwartz. I would like to put exhibit 16, your exhibit 9, gen- 
tlemen, in evidence. 

To mark it, rather. 

(The document referred to was marked “Exhibit 16” and will be 
found in the files of the committee.) 

Mr. Scuwarrz. Would you identify this, Mr. Richards, and read it? 

Mr. Ricuarps. This is a memorandum from my office from my 
secretary at that time. Jo Ann Graves, to Mr. Arney, at that time 
secretary-treasurer of the NARCB, and the memorandum says: 

Mr. Richards asks that Mr. R. M. Brown, of KPOJ, Portland, Oreg., be sent 


the $575 mentioned herein as Commissioner Doerfer’s district expenses; Mr. 
Brown will in turn reimburse Mr. Doerfer. 


That is signed Jo Ann Graves— 


P. S.—Mr. Richards says this has been cleared with Mr. Fellows, and at the 
bottom written and signed by OKTHA, which is C. E. Arney, charged GA dis- 
trict meetings. 


Mr. Ricuarps. I do not know what the symbol “GA” means. 
Mr. Scuwarrz. Was this cleared with Mr. Fellows? 
Mr. Ricuarps (reading) : 


Mr. Richards says this has been cleared with Mr. Fellows. 


Mr. Scuwarrz. You recall I am asking for your present recollec- 
tion ? 

Mr. Ricwarps. Of course. 

Mr. Scuwarrz. Do you have any recollection about that particular 
clearance ? 

Mr. Ricnarps. Do you mean about sending the money to the dis- 
trict ? 

Mr. Scuwartz. About reimbursing Mr. Doerfer for his expenses 
and reimbursing him in this way. 

Mr. Ricnarps. I have no specific recollection. 

I assume at the time I wrote this, which was November 18, 1954, I 
was telling the truth. I have no reason to do otherwise. 

Mr. Scuwartrz. You have no recollection of any conversation with 
Mr. Fellows about this? 

Mr. Ricuarps. None specifically, no. 

Mr. Scuwartz. I should like to have marked “Exhibit 17,” your 
exhibit 10. 

(The document referred to was marked “Exhibit 17” and will be 
found in the files of the committee. ) 

Mr. Scuwarrz. Could you identify that as best you can? 

Mr. Ricuarps. This is an invoice in the amount of $575, for a check 
in that amount, dated November 1954, being descr ibed as the “ expenses 
of Commissioner Doerfer at Spokane, Wash., district meeting,” again 
the word, the term “GA district meeting,” in the amount of $575. 
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Mr. Scuwartz. This contempor aneous document lists the payment 
as you have recalled it, for the “expenses” of Mr. Doerfer, does it not? 

Mr. Ricuarps. This lists an amount of $575 to be paid to Mr. Brown 
for the reimbursement of Mr. Doerfer. 

Mr. Scuwarrz. Would you state again the account charged there, 
Mr. Richards? 

Mr. Ricuarps. Account charged is “OE-GA, district meeting.” 

Mr. Scuwarrz. Would you state how that differs from the account 
charged in the document in exhibit 14 you read from a little while 
ago? 

“Mr. Ricuarps. Let me see. 

Mr. Scuwarrz. The account charged that refers to the payment of 
hotel bills? 

Mr. Ricwarps. The account charged then was “OEG district meet- 
ing for travel”—I do not know what that means, either. 

Mr. Scuwarrz. Basically the same account was charged, yet the 
payment was made in entirely different ways, is that correct 2 

Mr. Ricuarps. That would appear to be correct, yes. 

Mr. Scuwarrz. I would like to have it marked as “Exhibit 18,” 
please. 

(The document referred to was marked “Exhibit No. 18,” and will 
be found in the files of the committee. ) 

Mr. Scuwartz. That is your exhibit 11—would you identify that, 
Mr. Richards? 

Mr. Ricuarps. This is a canceled check dated November 19, 1954, 
in the amount of $575 to the order of R. M. Brown, who has previously 
been mentioned. 

Mr. Scuwartrz. Whose check is this? 

Mr. Ricwarps. This is a check of the National Association of Radio 
& Television Broadcasters and it is, as I suspected it was when I testi- 
fied a few moments ago, on the general fund, signed by Mr. Carney and 
Mr. Walker. 

Mr. Scuwartrz. Would you read the endorsement, please. 

Mr. Ricwarps. Endorsement is “R. M. Brown, and Burl C. Haga- 
down” 

Mr. Scuwarrz. Is that one endorsement or do they appear to be 
first and second endorsements? 

Mr. Ricwarps. First and second endorsements. 

Mr. Scuwarrz. No further questions, Mr. Chairman. 

Mr. Movutper. Do you have any questions to ask? 

Mr. O’Hara. I have a few questions, and it is 12 o’clock. 

I have to be over on the floor. I do not want to make a point of 
order. 

Mr. Moutper. The committee will stand in recess until 2 p. m. 
and Mr. Richards will be called as a witness at that time. 

The committee is now recessed until 2 p. m. 

(Whereupon, at 12 noon, the committee was recessed, to reconvene 
at 2 p.m. of the same day.) 





AFTERNOON SESSION 


Mr. Moutper. The committee will be in order. 
At the time of the recess, Mr. Richards was the witness. 
Mr. Richards, will you resume the witness stand, please. 
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TESTIMONY OF ROBERT K, RICHARDS—Resumed 


Mr. Movutper. You may proceed. 

Just before the recess, Mr. Richards was being examined and the 
Chair called upon Mr. O’Hara of Minnesota, who expressed his de- 
sire to question you. 

Mr. O’Hara, will you proceed. 

Mr. O’Hara. Mr, Richards, I gathered from your testimony this 
morning that your recollection was not clear as to conversations be- 
tween yourself and Mr. Doerfer, and that. you did not try to testify 
as to any exact conversations—what you said or what Mr. Doerfer 
said before -he made the trip out to Spokane. Is that correct? 

Mr. Ricuarps. I believe I specified that, or I intended to, Mr. 
O’Hara. 

Mr. O’Hara. Well, then, you are speaking more or less of your 
recollections and conclusions rather than any conversation which 
you had with Mr. Doerfer prior to the trip to Spokane. Is that 
correct ? 

Mr. Ricuarps. My only recollection specifically having to do 
with 

Mr. Hare. Will you speak louder, Mr. Richards? You have no 
idea how hard it is to hear in this room. 

Mr. Ricnarps. Allright; I shall. 

My only recollection was, Mr. O’Hara, with respect to the fact that 
Mrs. Doerfer would go on this trip. 

Mr. O’Hara. And you had 

Mr. Movutper. Pardon me for interrupting. 

Will the members of the press make way for the seating of Members 
of the Congress and members of the committee? There are two Mem- 
bers of the Congress we will have to provide seats for. 

Proceed, Mr. O’Hara. 

Mr. O’Hara. Then, so far as your understanding was concerned, 
the only talk which you had with Mr. Doerfer, as you recall, was that 
Mrs. Doerfer was to go as the guest of the NARTB;; is that right? 

Mr. Ricwuarps. Yes, sir. 

Mr. O’Hara. And do you recall that conversation specifically, or 
have you given us merely the substance of it and your recollection of 
it? 

Mr. Ricwarps. I am giving you the substance, and my recollection. 

Mr. O’Hara. And when you sent—did you send the check for $575 
to Mr. Doerfer? Did you send the check for $575 to Mr. Doerfer? 

Mr. Ricwarps. No, sir. 

Mr. O’Hara. Who did, if you know? 

Mr. Ricuarps. Well, of my own knowledge, I am not certain. The 
check that I authorized to be sent—this isn’t responsive to your ques- 
tion; I am sorry. I didn’t send it to Mr. Doerfer, and I don’t know 
for sure who did, but I believe Mr. Hagedone did. 

Mr. O’Hara. Well, did you ever actually send a check to Mr. 
Doerfer ? 

Mr. Ricwarps. No, sir. 

Mr. O’Hara. Are you generally familiar with the bookkeeping sys- 
tem that you have at NARTB, between yourselves and the various 
districts or regions of the NARTB? 
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Mr. Ricwarps. In a very general sense, Mr. O’Hara. Of course, I 
am not familiar at all now because I am no longer employed by the 
association. 

Mr. O’Hara. How long were you so employed ? 

Mr. Ricwarps. Seven years. 

Mr. O’Hara. During that time did you arrange for a number of 
speakers to speak before the district meetings of the NARTB? 

Mr. Ricwarps. One of my responsibilities while there, during part 
of my time there, was to assist in arr anging the various agenda for our 
national and regional and district conventions or meetings ; yes. 

Mr. O’Hara. And do you remember who else spoke at the meetings, 
such meetings in 1955 ¢ and 1954 and 1953 ? 

Mr. Ricwarps. No, sir. I don’t recall, specifically, those years. It 
has been our custom, and I can’t tie it down to 1954 from memory, to 
invite Commissioners, Members of Congress, members of industry, the 
advertising fraternity, publishers, to speak at these various meetings. 

Mr. O’Hara. Well, tA you know whether there was any letter sent 
to Mr. Doerfer with this check at all? 

Mr. Ricuarps. You mean, a letter transmitting the check to him? 

Mr. O’Hara. Yes. 

Mr. Ricuarps. No, sir; I can’t honestly answer that. I don’t know. 

Mr. O’Hara. Well, w hy—I think you probably explained it, but I 
would like to get it plainly i in the record. 

Mr. Ricuarps. Yes, sir. 

Mr. O’Hara. Why was it that the $575 was not paid directly by 
the NARTB to Commissioner Doerfer ? 

Mr. Ricwarps. Well, I will go over it again. 

At this time in 1954 we were having district meetings, there being 
17 districts in this association, around the country, and those districts 
at that time were responsible for the financing of these meetings. 

That is to say, that the district director elected by this particular 
district took on the responsibility of handling the finances, or assigned 
it to one of his members within that district. 

The check was sent from the NARTB to the district, for reimburse- 
ment to Commissioner Doerfer for the simple reason that it was a 
district financial obligation, not a national financial obligation. 

I don’t care to make any gratuitous comments, Mr. O’Hara, but all 
of the evidence of this transaction is available to the committee, and 
I think held by the committee. 

There has been, so far as I know, no effort to becloud this particular 
issue. ‘The money was sent there in routine fashion. 

Mr. O’Hara. There has been an inference, Mr. Richards, to be- 
cloud it. I disagree with you. 

Mr. Ricwuarps. I hope that isn’t on my part. 

Mr. O’Hara. Let me ask you specifically : Did you discuss the man- 
ner of this bookkeeping arrangement which you have with Mr. Doer- 
fer or, so far as you know, did he know anything about that arrange- 
ment whatsoever ! 

Mr. Ricuarps. The answer to your first question, did I discuss it 
with him, absolutely no. To your second question not to my know- 
ledge did he have any knowledge of it. 

Mr. O’Hara. And there was never any discussion between you and 
Mr. Doerfer that there would be any attempted payment through an 
intermediary, then; is that correct ? 
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Mr. Ricwarps. None. 

Mr. O’Hara. Now, have you given us—have you attempted to give 
us the exact conversation at that time that you had, either before 
or after the trip to Spokane by Mr. Doerfer, or did you feel that you 
are incapable of trying to give any exact words that you used or any 
exact words that Mr. Doerfer used ¢ 

Mr. Ricwarps. Mr. O’Hara, I can’t recall specifically and exactly 
any telephone conversation I had in 1954. 

Mr. O’Hara. That is all, Mr. Chairman. 

Mr. Moutper. Mr. Mack, of Illinois? 

Mr. Mack. I have no questions at this time, Mr. Chairman. 

Mr. Mouwper. Mr. Hale, of Maine? 

Mr. Hate. Are you an attorney, Mr. Richards? 

Mr. Ricuarps. No, sir. 

Mr. Hare. Are you—you are not an officer of NARTB? 

Mr. Ricuarps. No, sir. 

Mr. Hare. You are just 

Mr. Ricuarps. I am just—yes. 

Mr. Hate (continuing). Independent? 

Mr. Ricuarps. I am a public relations consultant to the association. 

Mr. Hate. You didn’t draw the check to either Mr.—you didn’t 
draw any check to Mr. Doerfer or Mr. Brown, or anybody else? 

Mr. Ricuarps. No, sir. 

Mr. Harz. And your only knowledge about that check is hearsay 
only ? 

Mr. Ricuarps. No. My only knowledge is not hearsay. The testi- 
mony and the exhibits have already adduced that, as administrative 
vice president of the NARTB, I authorized the check to be drawn. 

Mr. Hate. You what? 

Mr. Ricuarps. I authorized the check to be drawn. 

Mr. Hate. Yes; but you did not draw it? 

Mr. Ricnuarps. I did not draw it, and I did not sign it. 

Mr. Hate. You never saw the check until you saw the—— 

Mr. Ricuarps. Saw it here for the first time, this morning. 

Mr. Hate. (continuing). Papers here this morning? 

Mr. Ricuarps. That is right. 

Mr. Hae. That is all. 

Mr. O’Hara. Will the gentleman yield for one question ? 

At the time you were in this situation out in Spokane 

Mr. Ricwarps. Yes, sir. 

Mr. O’Hara (continuing). Is it not a fact that if Mr. Doerfer had 
asked $700 or even $1,000, you would have paid it, as an officer of the 
NARTB for that—as an honorarium or as compensation for making 
thetrip? Isthata fact? 

Mr. Ricuarps. Well, Mr. O’Hara, in anything there is a point of 
diminishing returns, but I certainly would have authorized either one 
of those figures in this particular situation. 

Mr. O’Hara. You would have? 

Mr. Ricnarps. Yes, sir. 

Mr. O’Hara. And the association would have been willing to pay 
it? 

Mr. Ricnarps. I wouldn’t have made that final decision. I would 
have nade such a recommendation rather than an authorization to 
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the president of the association, whom I think you are going to talk 
to later, and I would have confidence that he would have approved 
it. 

Mr. O'Hara. That is all. 

Mr. Movtrer. That is all, Mr. Hale? 

Mr. Hate. Yes. 

Mr. Movrrter. Mr. Flynt, of Georgia, is recognized for 5 minutes. 

Mr. Fiynt. No questions at this time. 

Mr. Mou.tper. Mr. Heselton, of Massachusetts. 

Mr. Hesevton. Are you familiar with this invoice from the Hotet 
Davenport ? 

Mr. Ricwarps. I believe 

Mr. Hesevton. Exhibit 4 on ours. 

Mr. Ricuarps. I believe, Mr. Heselton, I saw that for the first time 
this morning. 

Mr. Hesevton. That is all. 

Mr. Moutper. Mr. Moss, of California, is recognized for 5 minutes. 

Mr. Moss. I have no questions. 

Mr. Moutper. Mr. Bennett of Michigan is recognized for 5 minutes. 

Mr. Bennett. Mr. Richards 

Mr. Ricwarps. Yes, sir. 

Mr. Bennetr (continuing). Were you interviewed by any member 
of this committee’s staff in relation to the matters you testified to 
here today ¢ 

Mr. Ricuarps. Yes, sir. 

Mr. Bennett. Were you requested, or did you give a written state- 
ment ? 

Mr. Ricwarps. Yes. I was asked to give a statement, and I gave 
one. 

Mr. Bennett. Do you have a copy of the statement with you? 

Mr. Ricuarps. No, sir. 

Mr. Bennerr. Did you make more than one statement ? 

Mr. Ricnarps. Well, yes; in a fashion, I guess I did, Mr. Bennett. 
I only surrendered one statement to the committee, to the investigator. 

Mr. Bennett. What do you mean by that ? 

Mr. Ricuarps. Well, I wrote a statement. I had several inter- 
views with an investigator of the staff with respect to these matters 
we are discussing here, and I did write a letter, at his request, to Mr. 
Schwartz, addressed to Mr. Schwartz, and, when I say I wrote more 
than one letter, the investigator brought it back to me after I had for- 
warded it via him to Mr. Schwartz and told me that it wasn’t accept- 
able to Mr. Schwartz. 

Mr. Bennett. Why not? 

Mr. Ricuarps. Because it didn’t have certain words in it that Mr. 
Schwartz, I guess, felt should be in, in support of my interview with 
the investigator. 

Mr. Bennett. Well, what were the words ? 

Mr. Ricnarps. Well, to give you the story in seriatim, Mr. Bennett, 
the investigator brought the letter back to me and said, as I recall, 
something to this effect: “This letter is not satisfactory to Mr. 
Schwartz.” Isaid,“Well, let us try to write another one.” 

And, to clarify some of my tasks for Mr. Hale, one of the businesses 
I am in is writing; so, I sat down at a typewriter and tried to write 
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another one, but it then developed, according to the investigator, that 
the words that I didn’t have in my letter that should have been in 
there were, “reimbursement” and “expenses,” as I recall. He felt 
that, in order for my letter to be acceptable to the committee counsel, I 
presume, those two words should be in the letter. 

Mr. Benner. Didn’t he ask you to give him the facts, or did he ask 
you to give him a statement that somebody else on the committee staff 
wanted to have you make # 

Mr. Ricrarps. Well, I had already given him the facts, consistent 
with the testimony I have offered this committee. 

Mr. Bennett. Did you tell him you had given him the facts? 

Mr. Ricuarps. Pardon? 

Mr. Bennett. Did you tell the investigator you had given him the 
facts ? 

Mr. Ricwarps. I don’t recall. I must say to you that the investi- 
gator treated me with complete consideration and made known to me 
my own rights under the circumstances. All I know is he said this 
letter wasn’t satisfactory, and it wouldn’t be, probably, unless I put 
these words, “expenses” and “reimbursement” in it, and I had decided 
at that time, because I had spent quite a bit of time with the imves- 
tigator, that, well—let me put it this way: 

I felt I had been waltzed around the dance floor long enough and I 
would like to come up and meet the members of the orchestra. 
[Laughter.] And I thought I would rather testify to the committee, 
or speak personally with Mr. Schwartz, than to write anything else, 
and, as a matter of fact, I told the investigator to convey to Mr. 
Schwartz the fact that I would be perfectly willing, voluntarily, to 
come to talk with him, if he cared to talk with me. 

Mr. Bennerr. Did you talk to him? 

Mr. Ricuarps. I didn’t hear from Mr. Schwartz. 

Mr. Bennett. But do you have a copy of the proposed—well, strike 
that out. Do you have a copy of both these statements; the one you 
made which you said contained the facts—— 

Mr. Ricuarps. No, sir. 

Mr. Bennerr. What happened to those ? 

Mr. Ricuarps. Well, when the investigator called on me and we 
sat down and tried to write a letter that would be mutually satis- 
factory and found it impossible, I told him—he told me I was within 
my rights in not submitting another letter. I told him I would 
rather discuss this with some of my colleagues at the association 
and I would let him know what my decision was. I did discuss it 
with some of my colleagues at the association. I destroyed the sec- 
ond letter and called Mr. Shacklette on a Saturday morning and told 
him that I would stand by my original communication to Dr. 
Schwartz. 

Mr. Bennerr. When was that? 

Mr. Ricuarps. When was this? 

Mr. Bennett. Yes. 

Mr. Ricnarps. Well, I’m sorry, Mr. Bennett. I don’t want to ap- 
pear to be completely without memory, but I don’t recall exactly. 
It was 3 or 4 or 5 weeks ago, I should say. I could easily look up 
the date and let the committee know. : 
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Mr. Bennett. Just so we will have this straight, you were re- 
quested to write a letter in response to some questions that an investi- 
gator asked you concerning this situation, and you did that. Is that 
correct ? 

Mr. Ricuarps. Yes, sir. 

Mr. Bennett. Then, following the submission of that letter, you 
were again contacted by the investigator with the letter which he 
prepared and wanted you to sign; is that right ? 

Mr. Ricuarps. No, sir. The investigator 

Mr. Bennett. Can’t you be more specific ? 

Mr. Ricwarps. I am going to be as specific as I possibly can. The 
investigator called on me on 3 or 4 different occasions and he talked 
to me about these matters that we have discussed here today. He 
said, “Why don’t you commit these to a letter to Mr. Schwartz or 
to me?” I] think he suggested that, if I did, it would probably be un- 
necessary, if this matter got to hearing, for me to be a witness. 

After giving it considerable thought, I did write a letter. I de- 
livered this letter to the investigator, and it was addressed to Dr. 
Schwartz, and he was to take it to Dr. Schwartz. Apparently he 
did, because I believe the next morning—and this was a Friday, as I 
recall—he came back to my office with this letter I had written and 
said, “This letter is not satisfactory to Dr. Schwartz.” And I asked 
him why it wasn’t, and it was not satisfactory because it did not 
contain the verbiage that Dr. Schwartz, apparently, felt would be 
consistent with what I had told the investigator. 

So I said, “If it is not satisfactory, why don’t you sit down, and 
I will write another letter?” And I did write another letter and I 
handed it to him, and it is my recollection that he wrote in on that 
second letter in one place the word “expenses,” and at another place 
the word “reimbursement.” This second letter I said I will not sign 
until I discuss it with my colleagues. 

I did discuss it with my colleagues, and I must confess to you that 
they gave me no particular advice about it, and it was on my own de- 
cision that I destroyed it, and I called Mr. Shacklette, the investi- 
gator, and I said, “I will stand on the original letter,” and he said, 
“That is fine. That is your right as a citizen.” 

Mr. Moutper. The time of the gentleman has expired. 

Mr. Moss, from California. 

Mr. Moss. I pass. 

Mr. Movutper. Mr. Wolverton ? 

Mr. Wotverton. No questions at this time. 

Mr. Mounper. Mr. Harris, the chairman of our full committee. 

Mr. Wotverton. Mr. Chairman, is it possible for other members 
to utilize the time of those who do not have need for it at the par- 
ticular moment ? 

Mr. Moutper. I would say 








Mr. Wotverton. In other words, what I want to know is whether 
you can use the time. 

Mr. Moutper. No, sir. 

Mr. Wotverton. I suppose that also applies when you are asking 
a question ; you are not supposed to yield to anybody. 

Mr. Moutper. That is correct. 
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Mr. Wotverton. It seems rather strange if I ask one question then 
Ican yield. ; 

Mr. Moutper. Yes. You may yield after asking one question. 

Mr. Wotverton. Mr. Richards 

Mr. Mou per. I will make it clear that each member will have an 
opportunity 

Mr. Wotverton. Pardon? 

Mr. Movutper. I say, Mr. Wolverton, it is my ruling—I hope you 
don’t misunderstand—that each member of the committee can, of 
course, at any time intervene and ask any questions they wish. 

Mr. Wotverton. Except for the limitation. 

Mr. Moutper. Limitation of the time of 5 minutes. 

Mr. Wotverton. I had in mind when a member has utilized his 5 
minutes and another member is willing to yield their portion, their 
5 minutes, can it be done? 

Mr. Movutper. You mean—yes; that is correct. 

Mr. Wotverton. Then I yield my time to Mr. Bennett. He said 
he hadn’t finished. 

Mr. Bennett. I won’t take 5 minutes, Mr. Chairman, but I have 
some other questions. 

Mr. Moutper. All right. Proceed, Mr. Bennett. 

Mr. Bennerr. Who has this first letter you wrote? Do you have 
it, or do you 

Mr. Ricuarps. I presume—I guess Dr. Schwartz. 

Mr. Scuwartz. May I refer to it? Would you like it? 

Mr. Bennett. No. That is all I want to know, for the time being. 
Now, you have been with this association for a number of years, if I 
understood you correctly. 

Mr. Ricnarps. I was 7 years, Mr. Bennett, as a staff member. I 
have been a consultant about three. 

Mr. Bennerr. Can you tell us something about the policy of your 
association with respect to similar matters? I have in mind, in par- 
ticular, that you undoubtedly have before you or have had before your 
groups during the past. 10 years at sessions of your organization 
people who are in public life, public officials whom you can call upon 
and request to make speeches at your meetings. 

Now, what kind of a policy—do you have any policy as to how you 
deal with—so far as compensation is concerned to public officials that 
make speeches for you or make talks, whether you call them speeches 
or not? 

Mr. Ricnarps. Well, Mr. Bennett, I think in this reference it 
should be made clear to the committee that my job, although ad- 
ministrative vice president of the NAB at this partic ular time, was 
not a policymaking job. I was an administrative officer who was 
charged with carrying out policy. Frankly, we frequently had at 

various meetings, or inv rs to attend, Commissioners, C ongressmen, 
Senators, and others. I don’t recall any specific circumstances in 
which we did or did not pay expenses, but I am sure that we have 
done—we have had them both sustaining, if you will, and commercial. 

Mr. Bennerr. Did you ever pay a public official, before you paid 
Mr. Doerfer, for making this speech? Either expenses or fee or 
honorarium or compensation of one form or another ? 
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Mr. Ricwarps. It is my understanding that we have. I believe that 
you will have another witness who can testify more accurately to those 
circumstances, when Mr. Fellows appears before you. 

Mr. Bennerr. You have had public officials over the years at 
various times make these talks, and I assumed you paid them either by 
way of expenses or 

Mr. Ricuarps, Yes, sir. 

Mr. Bennett. By way of compensation, Is that true? 

Mr. Ricwarps. That is right. We have handled expenses before 
and, certainly, in at least one case I know of, a public official, we 
handled compensation. 

Mr. Bennerr. Do you consider that there is anything unusual in 
the arrangement, either, as to the amount in handling this particular 
transaction with Mr. Doerfer? 

Mr. Ricuarps. Well, of course; yes. There is something unusual. 
I can see it as being something unusual from the standpoint of a 
counsel of this committee or a member of this committee when he 
looks at the fact, the bare fact that we submitted a check to somebody 
else and the check was then returned to Commissioner Doerfer, a trans- 
action of which he knew, to my knowledge, absolutely nothing. But 
when it is explained that we had at that time a certain type of organi- 
zational and financial structure, it seems very clear to me. I don’t 
think it is unusual at all; no, sir. 

Mr. Bennerr. Anything unusual in the amount that you paid him 
for the type of performance that he put on for you? 

Mr. Ricwarps. Well, looking back on it and remembering the diffi- 
culties under which we were laboring at the time and my anxiety, 
personally, to get someone to take Mr. Fellows’ place, we probably 
didn’t give him enough. 

Mr. Bennett. That isall, Mr. Chairman. That is all. 

Mr. Movtper. Mr. Harris, chairman of our full committee, is 
recognized. 

Mr. Harris. Mr. Richards, it isn’t altogether clear to me; your 
explanation of the so-called expenses. 

Mr. Ricuarps. Yes, sir. 

Mr. Harris. As I understand your presentation here today, and 
helping to develop the facts regarding the—surrounding this situa- 
tion, about all you know is the reference to the payment of the $575 
check and authorizing the hotel bill to be paid. Is that right? 

Mr. Ricuarps. That is right. Asa matter of fact, the authorization 
of the hotel bill was an automatic thing, because the bill came in from 
the hotel and was paid directly. So far as the $575 check was con- 
cerned, I can address myself to that because I was the one who author- 
ized its payment. 

Mr. Harris. And you were the one that called or talked to Mr. 
Doerfer about making the trip. 

Mr. Ricuarps. That is right, sir. 

Mr. Harris. And you did that, as I understood from your presen- 
tation here this morning, on the basis that another Commissioner 
that you tried to get could not be with you. 

Mr. Ricuarps. That is r ight. 

Mr. Harris. Because of another engagement he had in some inter- 
national meeting in Mexico City. 

Mr. Ricuarps. That is right, sir. 
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Mr. Harris. Did I understand you to say that that was at a time 
when you were right up to the point that you had to get someone in 
a hurry, that you didn’t have time to wait on looking for someone ? 

Mr. Ricuarps. Exactly, and it was put on that basis when the in- 
vitation was issued, that we were in considerable need to get a man of 
stature to take this position. 

Mr. Harris. Then when it was suggested to you that Mr. Doerfer 
might be available, did you call Mr. Doerfer yourself ? 

Mr. Ricuarps. Yes. My recollection is that I called Mr. Doerfer 
myself. 

Mr. Harris. Did you find out then that he was scheduled to be in 
Oklahoma City ? 

Mr. Ricuarps. Yes, sir. I knew of that. 

Mr. Harris. Did he tell you about it or did you find out about it 
some other place ? 

Mr. Ricuarps. No. I believe he told me that he had to be in Okla- 
homa City, and it was at this time that he expressed great doubt that 
he could undertake this assignment. 

Mr. Harris. And during that telephone conversation, did I under- 
stand you to say that he told you about his wife going to be with 
him ¢ 

Mr. Ricuarps. That is right. 

Mr. Harris. And that you told him to bring his wife and the asso- 
ciation would stand the cost of the expenses ? 

Mr. Ricuarps. That is right. 

Mr. Harris. Now, following that the $575 item came into the 
picture. 

Mr. Ricuarps. Yes, sir. 

Mr. Harris. How did that come in? 

Mr. Ricuarps. Well, it came in after Commissioner Doerfer had 
returned to Washington. I called the Commissioner and asked 
him 

Mr. Harris. Where were you when you called ¢ 

Mr. Ricuarps. I believe at this time I was located in my office at 
1735 De Sales Street, NW. 

Mr. Harris. Here in Washington. 

Mr. Ricuarps. Here in Washington. 

Mr. Harris. All right. 

Mr. Ricuarps. I called the Commissioner and said, “Congratula- 
tions on your speech in Spokane. Thanks for helping us out of a 
tough spot. What do we owe you?” 

Now, this is as close as I can come to any kind of a verbatim report 
of that conversation. 

Mr. Harris. Well, you don’t remember anything about how you 
reached the figure of $575? That is what I am interested in. 

Mr. Ricuarps. It is not my recollection that I reached it. It is my 
recollection that the Commissioner said after some consideration, well, 
$575, which seemed to be a very normal acceptable figure. 

Mr. Harris. Do you know what the travel fare by air is from here 
to spokane, or I believe in this instance it was shown this morning that 


it was from Oklahoma City to Spokane and back to Washington. Is 
that right? 
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Mr. Ricuarps. Well, yes. Frankly, Mr. Harris, I haven’t looked 
that up. I have heard various reports here. I understand it is around 
$275 for the round trip. 

Mr. Harris. For one round trip or two? 

Mr. Ricuarps. For one. 

Mr. Witu1aMs. Is that by way of Oklahoma City? 

Mr. Ricuarps. I understand Oklahoma City, ee and Wash- 
ington. 

Mr. Hanrts. I believe it was determined here travel fare from Okla- 
homa City to Spokane and back to Washington. Have you checked 
to see what that travel cost would be? 

Mr. Ricuarps. No, I haven’t. 

Mr. Harris. Well, I haven’t made the trip either. 

Well, you said this morning it was talked around here that it was 
about $275. 

Mr. Ricuarps. Right. 

Mr. Harris. I missed that some wa 

Now, assuming it was $275 for 1 fare, then you have got if it were 2 
fares, you have got a discrepancy of about $25 there, haven't you? 

Mr. Ricuarps. Yes. 

Mr. Harris. Now, tell me, Mr. Rich and I think this is very 
important in this—you authorized a payment of $575 and you noted 
on your records it was for expense. 

Mr. Ricuarps. Right. 

Mr. Harris. Of this person. 

Mr. Ricuarps. Yes, sir. 

Mr. Harris. You say you were there 7 years ? 

Mr. Ricuarps. Yes, sir. 

Mr. Harris. And you, I am sure, must have handled a number of 
transactions comparable to this, did you not ? 

Mr. Ricrarps. Yes, but during those 7 years I was not at all times 
in this particular position, Mr. Harris. 

Mr. Harris. For my own information, and the committee, tell me 
what you do include—usually, what do you include when you note on 
your record authorizing a certain check as oe wane 

Mr. Ricuarps. What do we normally include if—you mean in con- 
sideration of one of our own people traveling, or something of the 
sort ? 

Mr. Harris. No. In consideration of paying expenses for someone 
to come before one of your regional meetings, or national association, 

or whatever meetings you had. 

Mr. Ricuarps. W Vell, we would certainly include travel and expenses 
incident to travel, I should think. Skycaps, lunch, something of that 
sort—if this is what you mean, I am not quite sure that I understand 
the question. In this particular case to which you refer-—— 

Mr. Harris. I am talking about any case. 

Mr. Ricuarps. Oh. All right. 

Mr. Harris. This one or any other. 

What all does expenses include when you note it on your record! 

Mr. Ricuarps. Well, in a case other than this one, if you want to 
talk about a case other than this one, because there is nothing on our 
record as to what this includes; there was no breakdown of expenses 
in this particular case. 
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Mr. Harris. Well, I have been reading in the papers about the con- 
troversy involved, and I read something in the paper this morning 
where there was some contention of a $300 honorarium. 

Mr. Ricuarps. Yes. I read that, too. 

Mr. Harris. Do you know anything about that ? 

Mr. Ricuarps. No. No, I don’t, Mr. Harris. 

It was my understanding, when I asked the Commissioner what the 
association’s indebtedness to him was, that he said $575. That has not 
been itemized. We have a letter confirming the amount, without 
itemization, and it has been entered in our records at the association 
as an expense item. So I can’t tell you what the $575 was for. 

Mr. Harris. That is rather unusual, when you talked to the man 
yourself and authorized the payment. 

Mr. Ricwarps. Well, Mr. Harris, I think that, on the contrary, if 
we had invited you or a member of this committee, under these cir- 
cumstances, to have addressed our group, we wouldn’t have argued 
very much with you about the fee you charged us when you returned. 

Mr. Harris. I am glad to have that information. [Laughter.] 

Mr. Ricuarps. Our meetings start next fall. 

Mr. Harris. I am not seeking a position; I want to assure you 
of that. 

I will just ask you this direct question: Have you paid any 
honorariums ? 

Mr. Ricuarps. Have we paid any honorariums / 

Mr. Harris. Yes. 

Mr. Ricwarps. Yes, sir. 

Mr. Harris. I will put it this way: 

In the payment of honorariums, do you include it in expenses ? 

Mr. Ricuarps. I can’t answer that of my own personal knowledge. 
I would certainly think so. I think that you are going to have a wit- 
ness here who can give you all of those answers. 

Mr. Harris. Did you say you are not with the association any 
more? 

Mr. Ricuarps. I haven’t been with the association directly for 
three years, sir. 

Mr. Harris. Thank you. 

That is all. 

Mr. Moutper. Dr. Schwartz, will you proceed with the examination ? 

Mr. Scuwarrz. Mr. Richards, I would like, if I may, to clarify 
a point which you raised in discussion with Mr. Bennett a few 
minutes ago. 

Mr. Ricuarps. Yes, sir. 

Mr. Scuwartz. With regard to this statement you submitted upon 
request of an investigator of the subcommittee, who had spoken to 
you about this case 

Mr. Ricwarps. Yes, sir. 

Mr. Scuwartz (continuing). Did you—am I right in stating that 
zee said in response to Mr. Bennett that you told the nvestigator 

asically the same thing you told the subcommittee? 

Mr. Ricwarps. Yes; with respect to—— 

Mr. Scuwartz. In other words, you told the investigator, as you 
told the subcommittee earlier this morning, that your understanding 
was that this $575 was to reimburse Mr. Doerfer for his out-of-pocket 
expenses ¢ 
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Mr. Ricuarps. For his expenses, I believe I specified, Dr. Schwartz. 

Mr. Scuwartz. For his expenses ? 

Mr. Ricuarps. Yes. That is exactly what I recall telling. 

Mr. Scuwartz. If there is a difference, I accept it. 

I wonder if I may read this letter you wrote to me, into the record. 

Mr. Ricwarps. Yes, I wish you would. 

Mr. Scuwartz. On the stationery of Robert K. Richards, public 
relations, 1735 DeSales Street NW., Washington 6, D. C. 

DECEMBER 5, 1957. 
Dr. BERNARD SCHWARTz, 
Chief Counsel, Special Subcommittee on Legislative Oversight, 
Washington, D. C. 

Dear Mr. Scowartz: Mr. Shacklette has asked me to write this letter with 
respect to my recollection of the circumstances under which Commissioner John 
Doerfer of the FCC was invited by the NARTB to appear before one of our 
district meetings in Spokane, in 1954. I invited Mr. Doerfer, on behalf of the 
association, to speak at the meeting. At the time I was administrative vice 
president of the association. It was a “last-minute invitation,” inasmuch as we 
were seeking a substitute for Mr. Fellows who had been recalled to Washington 
to testify before a congressional committee. 

Mr. Doerfer did not wish to undertake the assignment because of other travel 
commitments and a heavy burden at his office. We persuaded him of our need, 
however, and finally he did go to Spokane, accompanied by Mrs. Doerfer, and he 
did speak before the broadcasters assembled for the district meeting. Our 
records show that subsequently the association sent a check in the amount of 
$575 to the district offices. This was the figure which Mr. Doerfer submitted 
to the association, at our request, upon his return from Spokane. 

Sincerely, 


Now, Mr. Richards—— 

Mr. Hesruron. Will that be marked as an exhibit, please ? 

Mr. Scuwarrz. Yes. Exhibit 19, please. 

(The document referred to was marked as “Exhibit No. 19,” and 
will be found in the files of the subcommittee.) 

Mr. Scuwarrz. Now, Mr. Richards, your letter made no mention 
of the purpose of the payment, namely, to reimburse Mr. Doerfer’s 
expenses ¢ 

Mr. Ricwarps. That is right. 

Mr. Scuwarrz. Isn’t that enough of a reason why the letter was not 
satisfactory for the purposes of the subcommittee ? 

Mr. Ricuarps. I wasn’t trying to condemn or justify your action, 
Mr. Schwartz. 

Mr. Scuwartz. I was not trying to condemn or justify yours. 

Mr. Ricuarps. It was perfectly all right 

Mr. Scuwartz. I am just explaining 

Mr. Ricnarps. Perfectly all right with me, if it wasn’t—— 

Mr. Scuwartz. In other words, your letter did not repeat the pur- 
port of your remarks to the investigator. 

Mr. Ricwarps. Nor my testimony today. 

Mr. Scuwartz. Yes. 

No further questions, Mr. Chairman. 

Mr. Moutper. Any questions from any other member of the 
committee ? 

(No response. ) 

Mr. Moutper. The witness is excused. 

Call your next witness. 

Mr. Scuwartz. Mr. Harold E. Fellows, please. 


Rosert K. RIcHARDS. 
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Mr. Moutper. Your name is Harold E. Fellows? 

Mr. Fetiows. That is right. 

Mr. Movutper. Do you solemnly swear that the testimony you are 
about to give before the subcommittee will be the truth, the whole 
truth, and nothing but the truth, so help you God? 

Mr. Fetxows. I do. 


TESTIMONY OF HAROLD E. FELLOWS, PRESIDENT OF THE 
NATIONAL ASSOCIATION OF BROADCASTERS 


Mr. Scuwarrz. Would you sate your name, please ? 

Mr. Fetiows. Mr. Harold E. Fellows. 

Mr. Scuwartz. Would you state your present position, please? 

Mr. Fettows. President of the National Association of Broadcast- 
ers, up until recently NARTB. 

Mr. Scuwarrz. What was your position in October and November 
of 1954, Mr. Fellows? 

Mr. Fretxiows. The same. 

Mr. Scuwartz. Now, Mr. Fellows, you have heard the essentials of 
the testimony which has been given by the other witnesses, particu- 
larly Mr. Richards, relating to this invitation to Mr. Doerfer to ad- 
dress your district regional meeting at Spokane in October 1954? 

Mr. Fetxiows. That is right, Doctor. 

Mr. Scuwartz. I would like you to state, if you can, to the best of 
your recollection at this time, what happened in connection with Mr. 
Doerfer’s invitation, address, and payment, so far as you recall ? 

Mr. Fetxows. Mr. Richards has outlined it very well, to the best of 
my recollection. I authorized payment of $575 to Commissioner 
Doerfer, because he had accepted the date and gone out there and done 
it. 

Mr. Scuwartz. Did Mr. Richards in inviting Mr. Doerfer act on 
his own initiative or was he acting under instructions from you ? 

Mr. Fritows. He was acting under instructions from me to find 
someone to come on out there and fill this emergency spot. 

Mr. Scuwarrz. When he proceeded to obtain Mr. Doerfer, did he 
have any instructions from you with regard to any fees to be paid to 
Commissioner Doerfer ? 

Mr. Fretitows. None whatever, sir. 

Mr. Scuwarrz. You did not instruct Mr. Richards to pay Mr. 
Doerfer’s expenses ? 

Mr. Fettows. Why, we anticipated we would pay expenses under 
those circumstances, all expenses. 

Mr. Scuwartz. How did you anticipate ? 

I mean, did you tell Mr. Richards this, or did he guess this was 
your anticipation ? 

Mr. Fettows. He would expect this. 

At the time he was, as he said, administrative vice president, and 
he knew we expected to pay expenses. 

Mr. Scuwarrz. Would Mr. Richards expect that the association 
would pay an honorarium for a speech of this type? 

Mr. Feitiows. He might well have expected that. 

We have on occasion paid honorariums. 
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Mr. Scuwartz. In this case, was there any thought expressed as 
between you and Mr. Richards with regard to payments of an hono- 
rarium ¢ 

Mr. Fettows. None whatever, at that time. 

Mr. Scuwartrz. Did Mr. Richards clear the actual payment with 
you? 

Mr. Fretiows. He did indeed. 

Mr. Scuwartz. Upon whose instructions was Mr. Richards acting 
when he paid the $575 to Mr. Brown on the west coast ? 

Mr. Fretitows. He was not acting under instructions. He did not 
pay Mr. Brown. That check went from our office to Mr. Brown under 
the circumstances which Mr, Richards has described. 

Mr. Scuwartz. Would you not say that that is going a long way 
around to accomplish something which could be done very simply 
by delivering the amount to Mr. Doerfer in W ashington ? 

Mr. Fetxows. I think Mr. Richards has explained why it was done 
that way. We did not attach any significance whatever to this check 
until the time, some time ago, when the previous committee looked 
over our records and had a look at the same thing. 

That was some—a year or so ago, and that is the first time we felt 
it as significant in any way, shape or manner. 

Mr. Scuwartz. Mr. Fellows, did you consider this payment when 
you approved it to be for Mr. Doerfer’s expenses ? 

Mr. Fetxtows. We did, sir. 

Mr. Scuwartz. Then, the contemporary records which do not in- 
volve any recollection over a period of years, your contemporary rec- 
ords were accurate in this regard. 

Mr. Fettows. They were. 

Mr. Scuwarrz. When they stated in the bill and the other docu- 
ments introduced this morning that the payment was to reimburse 
his expenses on this trip. 

Mr. Fretiows. We call them expenses. We assumed that they were 
expenses. We did not feel that they were out of line. 

Mr. Scuwartz. As expenses, of course. 

Mr. Fetxows. That is right. 

Mr. Scuwarrz. What is the policy of the national association with 
regard to honorariums, Mr. Fellows? 

Mr. Fettows. On occasion, we pay honorariums. 

Mr. Scuwarrz. Has the national association ever paid an hono- 
rarium to an FCC Commissioner ? 

Mr. Fetxows. I think not, sir, other than this time here it is called 
an honorarium. 

Mr. Scuwartz. Well, you stated that you were not paying an hon- 
orarium. 

You stated you understood this as paying for expenses. Your rec- 
ords so state, also, and Mr. Richards so stated. 

Mr. Feitiows. We assumed it was expenses. 

Mr. Scuwartz. Then, may be withdraw the exception? 

Mr. Fettows. If you wish, you may, sir. 

Mr. Scuwartz. That this was then—I think we can very clearly 
show on the record that an FCC Commissioner has never been paid 
an honorarium by the NARTB. 

Mr. Fetxows. I do not recall of any. 
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Mr. Scuwarrz. Have you people ever considered the propriety of 
the payment of honorariums to members of the Commission ? 

Mr. Fetxows. I don’t think we have been called upon usually to 
consider the propriety of it at all. 

Mr. Scuwartz. I mean, not by us. 

I mean, have you ever considered this internally ? 

Mr. Fetiows. I have never considered it in the few years that I 
have been there. Ihave never heard it discussed. 

Mr. Scuwartz. Have you ever considered in your organization the 
propriety of paying expenses of Commissioners? Full travel ex- 
penses ¢ 

Mr. Fetiows. Indeed we have, sir. 

Mr. Scuwartz. When was that ? 

Mr. Fettows. From time to time when we are asking him to go 
and do a certain particular job for us. 

Mr. Scuwarrz. Have you paid full expenses for any other Commis- 
sioner to deliver an address before your association or a district other 
than this case ? 

Mr. Fetiows. I cannot recall at the present time whether we have 
or not. 

Mr. Scuwartz. When is the most recent time when you considered 
the propriety of these practices ? 

Mr. Fetiows. I wouldn’t know that. From time to time. 

So far as I know, we are absolutely clear. We have been—— 

Mr. Scuwartrz. No one i is accusing you of anything. 

Mr. Fetxows. This has not been ‘an issue in any way, shape, or 
manner with us at any time. 

Mr. Scuwarrz. Has the practice of payment of honorariums to 
FCC Commissioners been considered by your association since the 
setting up of this subcommittee ? 

Mr. FELLOWS. Dr. Schwartz, the practice of paying honorariums 
to Commissioners has never been considered in that light at all. 

Mr. Scuwartz. In what light has it been considered rec ently, Mr. 
Fellows ? 

Mr. Fetxiows. In any light at all, should have said. 

Mr. Scuwarrz. Are you quite certain of that ? 

Remember you are under oath. 

Mr. Fetiows. I certainly am certain of it. 

Mr. Scuwartz. In other words, I want to make sure that I have 
got you correctly: that you have never considered the payment of 
honorariums, the practice of paying, or its propriety in recent times 
since 

Mr. Fettows. No—— 

Mr. Scuwartz (continuing). Let us say within the past year. 

Mr. Fetiows. No; we have not. 

Mr. Scuwartz. Mr. Fellows, is it not a fact that at about the time 
this subcommittee became active, a draft letter was prepared for your 
signature by Mr. Wasilewski of the NARTB, which defined the costs 
of FCC Commissioners attending NARTB functions and stated those 
which NARTB would pay and those they would not pay ? 

Is it not a fact that the letter stated that honorariums would not be 
paid for, and is it not a fact that this letter reached your desk and 
was tables because of this subcommittee’s activity? That is, it was 
never sent ? 
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Mr. Fetxtows. I do not recall any such letter. 

Mr. Scuwartz. You have no recollection of this? 

Mr. Fetiows. No, sir. 

Mr. Scuwartz. No further questions. 

Mr. Moutper. Mr. Williams? 

Mr. WituraMs. No. 

Mr. Movtper. Mr. O’Hara? 

Mr. O’Hara. Mr. Fellows, how long have you been president of 
the NARTB? 

Mr. Fetuows. Since 1951. 

Mr. O’Hara. Prior to that, are you familiar with the records of 
the customs or practice of your association with reference to for many 
years inviting all of the Commissioners to attend your national asso- 
ciation meetings? 

Mr. Fextiows. I am familiar with that phase of it, because I was 
a member of the board of directors of the organization before I went 
to work full time for them. 

Mr. O’Hara. And for how many years was it the custom and prac- 
tice of your association to invite all of the Commissioners to attend 
these national association meetings ? 

Mr. Fetxtows. So far as I know, they have always been all invited. 

Mr. O’Hara. And their expenses have been paid when they at- 
tended ; is that correct ? 

Mr. Fetiows. Usually the hotel bills that were incurred by virtue 
of their being there were paid by us simply as hosts. We considered 
that we should pay the on-location expenses of anyone, and if we are 
discommoding them in asking them, we have on occasion paid ex- 
penses, I believe. 

Mr. O’Hara. That goes back how far? 

Mr. Fetxows. It goes back so far as the time I have been there, 
Mr. O’Hara. Ithink for some time before that. 

Mr. O’Hara. In point of years, I am getting at. 

Mr. Fetxows. I cannot tell you, sir. I think it probably goes 
back to the very beginning of the association. 

Mr. O’Hara. That would be what year? 

Mr. Fetiows. The association has been in business now for a little 
over 35 years. 

Mr. O’Hara. That has been the general practice of your association. 

Mr. Fetiows. That is right. 

Mr. O’Hara. Now, specifically, do you have some sort of a ruling 
or feeling among your bookkeeping system there that you do not want 
to carry as an honorarium, an honorarium assuch? Is that why you 
call itexpenses? Isthat actually the facts, Mr. Fellows? 

Mr. Fettows. No, sir. I would like to qualify Mr. Richards’ 
statement in that regard. When we pay honorariums to anyone, it 
is listed in our books as honorariums, when we know. 

Mr. O’Hara. If there wasn’t any very clear understanding, what 
do you do? 

Mr. Fetxows. That is the difficulty in this case. In this case, there 
evidently was not a clear understanding, and we did not list anything 
except the expenses, so called. 

Mr. O’Hara. You carried whatever was paid as expenses as a book- 
keeping item. 
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Mr. Fetxiows. That is right. 

Mr. O’Hara. Is it a matter of fact that you have paid honorariums 
to members in public life ? 

Mr. Fettows. Yes, sir. 

Mr. O’Hara. Who have addressed 

Mr. Fettows. Yes; it is. 

Mr. O’Hara. So, this item is one which could have included some 
expenses and some honorariums, so far as you know. 

Mr. Fetiows. So far as I know. 

Mr. O’Hara. Well, is the amount out of line, or under what your 
honorariums would be, or approximately the same as an honorarium 
would be? 

Mr. Fetiows. Oh, we have paid more than that, and may have paid 
less than that. 

Mr. O’Hara. How much have you paid? What is the highest? 

Mr. Fettows. We have paid as high as $500. I think in one case 
we paid more than $500 for an honorarium. 

Mr. O’Hara. That is all I have. 

Mr. Moutper. Mr. Mack of Illinois. 

Mr. Mack. I have no questions at this time. 

Mr. Mouwper. Mr. Hale? 

Mr. Hate. Did you have any conversation with anybody about this 
particular amount of $575 ? 

Mr. Fetitows. None whatever, Mr. Hale. I did not challenge it 
in any way because I thought it very reasonable. 

Mr. Hare. But you didn’t know how the sum was arrived at. 

Mr. Fetxows. I did not know, sir. 

Mr. Hatz. There was no allocation, as far as you know, as to 
what—how much of that amount would be for services and how much 
would be for expenses or anything like that. 

Mr. Fetxiows. We treated, it in the light of all such matters, as 
expenses. 

Mr. Hate. Say that again. 

Mr. Fetiows. We treated this item, in the light of all similar items, 
as expenses. When we did not know—— 

Mr. Hate. Expenses of the NARTB. 

Mr. Feiiows. Expenses to the NARTB. 

Mr. Hater. Yes. And it is a matter of common practice for you 
to get people, Government people, to make speeches at conventions 
and meetings and whatnot. 

Mr. Fetxiows. It is, indeed. 

Mr. Hate. I didn’t catch what you said was the largest amount 
you had ever paid. 

Mr. Fetxiows. My recollection is that in one case we paid more than 
$500. 

Mr. Hate. More than five. 

Mr. Fetuows. Yes. 

Mr. Hater. And that didn’t seem to you out of line. 

Mr. Fetiows. No, it did not, sir. 

Mr. Hate. I suppose you pay more or less, according to the emi- 
nence or supposed eminence of the man who delivers the address and 
the trouble that he goes to in making the address and the importance 
of the occasion, and so on. 
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Mr. Fetxiows. Quite a bit of stress on the latter part of your ob- 
servation, sir, with regard to the difficulty he has in getting there. 

Mr. Hate. That is all. 

Mr. Moutper. Mr. Flynt, of Georgia. 

Mr. Fiynv. I have no questions. 

Mr. Moutper. Mr. Heselton, of Massachusetts. 

Mr. Hesetron. No questions. 

Mr. Mouuper. Mr. Moss. 

Mr. Moss. No questions at this time. 

Mr. Moutper. Mr. Bennett of Michigan. 

Mr. Bennett. I have no questions. 

Mr. Moutper. Mr. Harris, as chairman of our full committee. 

Mr. Harris. No questions. 

Mr. Movutper. Mr. Wolverton. 

Mr. Wotverton. None. 

Mr. Moutper. Any further questions, Dr. Schwartz ¢ 

Mr. Scuwarrz. No. 

Mr. Moutper. The witness is excused. 

(Witness excused.) 

Mr. Moutper. Call your next witness. 

Mr. Scuwartz. Mr. Baron Shacklette, please ? 

Mr. Moutper. Do you solemnly swear that the testimony you are 
about to give before the subcommittee will be the truth, the whole 
truth, and nothing but the truth, so help you God ? 

Mr. Suacktette. I do. 


TESTIMONY OF BARON SHACKLETTE, CHIEF INVESTIGATOR OF 
THE SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF 
THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


Mr. Moutper Proceed. 

Mr. Scuwarrz. Your name, please ? 

Mr. Suacktette. Baron Shacklette. 

Mr. Scuwarrz. Your present occupation ? 

Mr. Suackuerte. Chief investigator of this subcommittee. 

Mr. Scuwartz. I would like to mark exhibit 20. 

(The document referred to was marked “Exhibit No. 20,” and will : 
be found in the files of the subcommittee. ) | 

Mr. Scuwartz. Mr. Shacklette, will you look at this document? | 

Mr. SHACKLETTE. Yes, sir. 

Mr. Scuwartrz. Can you identify it? | 


Mr. Suacktette. Yes, I can. : 
Mr. Scuwarrz. Would you read the document, and then state what 1 
it is and how the subcommittee obtained it ? | 
Mr. Suackiettre. This is on the stationery of the NARTB, from 
Mr. C. E. Arney, Jr., dated November 19, 1954, addressed to Mr. 
R. M. Brown, general manager, radio station KPOJ, 1019 Southwest 
10th Avenue, Portland, Oreg. : ; 


My Dear Dick: At Bob Richards’ request, I am sending you herewith a check, 
which I understand is for the purpose of reimbursing one of the parties who 
addressed your meeting at Spokane. 

Regards. 

Sincerely, 
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I can’t make out the initials, but C. E. Arney, Jr., signed it. 
Mr. Scuwartz. Now, Mr. Shacklette, I should like to mark exhibit 


21 


Mr. SuHackerre. Excuse me, sir. 
Mr. Scuwarrz. Excuse me. Would you state how you got that 


document? You didn’t come to that. 

Mr. Suackuerre. That is right, sir. I got this document from 
the files of Mr. R. M. Brown, in Portland, Oreg. 

Mr. Moutper. I didn’t understand. 

Mr. Suacxterre. I obtained this document from the files of Mr. 
Brown, in Portland, Oreg., on November 11, 1957. 

Mr. Scuwartz. I would like to mark this document as exhibit 21. 

(The document referred to was marked “Exhibit No, 21,” and will 
be found in the files of the subcommittee. ) 

Mr. Scuwartrz. Would you identify that document, Mr. Shacklette, 
and explain how the subcommittee obtained it ¢ 

Mr. Suackterre. Yes, sir. 

This is a copy of a letter—it is not the original—which I obtained 
from the file of Mr. Burl C. Hagedone in his office at Coeur d’Alene, 


Idaho. 

Mr. Scuwarrz. Would you pass that up to me? I would like to 
read it, please. 

Mr. Moutper. You say it is a true and accurate copy of a letter 
which you—a true and accurate copy ; is that correct ? 

Mr. Suackiettre. Yes, because I discussed it with the individual who 
signed the letter. It wason November 12 that I got it. 

Mr. Scuwartz (reading) : 

NOVEMBER 29, 1954. 
Mr. RicHaArD M. Brown, 
General Manager, Radio Station KPO, 
Portland, Oreg. 

Dear Dick: I received your letter and the NARTB check in the amount of 
$575, together with Bee Arney’s letter which, as stated on the base of the check, 
is to reimburse Commissioner Doerfer for his expenses in connection with the 
Spokane meeting. I have checked with the Davenport Hotel, and the Wash- 
ington office of the NARTB has paid all of the hotel bills charged against 
NARTB, including Doerfer and all of the staff members. 

We did find that there was an additional charge on the Doerfer room. which 
was not discovered by the hotel in the original billing. They tell us, however, 
that they are in correspondence with NARTB in Washington, and I presume the 
small item of $24.13 will be paid in regular routine. 

In reading between the lines, the check in the amount of $575 is to pay the 
travel expense of the Commissioner and his wife, plus incidental expenses other 
than hotel. I suggest that the check be deposited to my personal account and I 
will issue a check to the Commissioner in the same amount, and send it to him 
along with a letter advising that this is to cover his personal travel expenses to 
Spokane as our guest at the district 17 meeting. 

This is going a long way around, but should achieve the desired results as 
covered in Mr. Arney’s letter of November 19. 

I will hold this check for a few days. Thus, I will appreciate your advising 
of any other suggestions which you may have. I trust you have received our 
check and statement of income and expenses for the district 17 meeting by this 
time. ’ 

Personal regards. 

Very truly yours, 
Burt C. HAGEDONE, 
President and General Manager, Radio Station KNEW, Inland Empire 
Broadcasting Co. 


I would now like to mark exhibit 22. 
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(The document referred to was marked “Exhibit 22,” and will be 
found in the files of the subcommittee. ) 

Mr. Scuwartz. Mr. Shacklette, can you identify this document? 

Mr. Suackette. Yes, sir. 

Mr. Scuwartz. Will you tell us what it is, please? 

Mr. Swacxterre. This is a personal check issued by Mr. Burl C, 
Hagedone to the order of John C. Doerfer, December 23, 1954, in 
the amount of $575. 

Mr. Scuwartz. Is there another side to this document ? 

Mr. Suackterrte. It is endorsed “John C. Doerfer.” 

Mr. Scowartz. Where did you obtain—how was this document ob- 
tained, let us say, by the subcommittee ? 

Mr. Suackietre. When I interviewed Mr. Hagedone in his office 
in Coeur d’Alene, I asked for his file of documents, and he gave me 
about 12 documents, including this check. 

Mr. Scuwarrz. No further questions, Mr. Chairman. 

Mr. Mouuper. Any questions, Mr. Williams? 

Mr. WitiaMs. I have no questions. 

Mr. Movtper. Mr. O’Hara? 

Mr. O’Hara. I have no questions at this time. 

Mr. Movutper. Mr. Mack? 

Mr. Mack. No questions. 

Mr. Movtper. Mr. Hale? 

Mr. Hate. I have no questions of the witness. But I would like to 
ask Mr. Schwartz: Will you give me the numbers of these last two 
exhibits? 

Mr. Scuwartz. Twelve and thirteen in your file. 

Mr. Hate. In your series. 

Mr. Scuwartz. Twenty one and twenty two. 

Mr. Movutper. Mr. Flynt? 

Mr. Fiynr. No questions at this time. 

Mr. Movuwper. Mr. Heselton / 

Mr. Heserton. No questions. 

Mr. Moutper. Mr. Moss? 

Mr. Moss. No questions. 

Mr. Moutper. Mr. Bennett? 

Mr. Bennett. No questions. 

Mr. Movtper. Mr. Harris? 

Mr. Harris. No questions. 

Mr. Movutper. Mr. Wolverton? 

Mr. Wotverton. No questions. 

Mr. Movutper. The witness is excused. 

Mr. Scuwartz. I should like, if the witness is excused, to offer ex- 
hibits Nos. 1 to 22. 

Mr. Moctper. I understand, in fact, that you have made no offer 
of any of the exhibits for the record. 

Mr. Scuwartz. Until now I have not done so to make the picture 
complete to one who reads the transcript of the hearing. I offer them. 

Mr. Movutper. Exhibits Nos. 

Mr. Scuwartz. One through twenty-two, to be included together 
in the record. 

Mr. Movtper. The exhibits Nos. 1 through 22, inclusive? 
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Mr. O’Hara. Just a minute. I wish to state for the record that 
I make a point of order as to certain exhibits. I do not have them 
because we were not furnished with some of the exhibits prior to the 
hearing, and so I cannot identify them but, certainly, as to some of 
them there is no foundation for them. 

Secondly, that certain of the exhibits contained memorandums or 
statements from persons who were not witnesses before the committee, 
such as this letter which has just been offered in evidence, on which 
we have no way of knowing what the person had in mind when he 
wrote the letter. 

And furthermore, I would suggest, Mr. Chairman, that some of 
these exhibits contain memorandums and statements of persons other 
than those directly connected with Mr. Doerfer and that the appro- 
priate foundation has not been laid for them. I think that is a matter 
the committee will probably have to discuss in executive session. But 
I do wish to reserve that point of order, so that the committee may 
discuss it in executive session. 

Mr. Moutper. Well, I will reserve my decision on the objection 
made until after other witnesses have been heard. And then I would 
suggest to counsel that all of the exhibits be recovered, and they can be 
carried separately in the record and referred to by number at the 
proper and appropriate point in the record. 

Call your next witness. 

Mr. Scuwartz. Mr. John C. Doerfer. 

Mr. Movutper. We will take a recess for 5 minutes. 

(At this point a 5-minute recess was taken.) 

Mr. Mouxper. Will you hold up your hand and be sworn. You 
do solemnly swear that the testimony which you are about to give be- 


fore this subcommittee will be the truth, the whole truth and nothing 
but the truth, so help you God ? 

Mr. Dorrrer. I do. 

May I at this time be permitted to give the opening or preliminary 
statement that I offered to make this morning ? 

Mr. Moutper. Yes, sir, you will. 

Mr. Dorerrer. Thank you. 


TESTIMONY OF JOHN C. DOERFER, CHAIRMAN OF THE FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Dorrrer. This statement was prepared with respect to the let- 
ter of transmittal regarding the various charges of fraternization on 
the part of the Federal Communications Commission. I assume 
when I get through with this that I will be examined with respect to 
the Oklahoma, Spokane trips. Is that correct ? 

Mr. Movtper. Yes. 

Mr. Dorrrer. O. K. 

Mr. Chairman and members of the committee, we of the Federal 
Communications Commission are here today to discuss innuendoes 
that have been leveled against the integrity of the members of the 
Commission in the newspapers. It is not my function to de‘ermine 
how a confidential memorandum leaked to the press. It is my right 
as a public official and as a citizen to object strongly to the process of 
smearing reputations by distortions and innuendo. 
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I have now read the so-called confidential memorandum in its basic 
approach. It is the work of a man who either does not understand 
or does not wish to understand the responsibilities of the Federal Com- 
munications Commission. 

This memorandum makes it appear that the members of the Federal 
Communications Commission are judges and only judges. It implies 
that most of their time is spent in deciding cases between litigants. 
Your counsel should have learned that this is not the fact. In ‘prob- 
ably 90 percent of our work, we do not act as judges but as legislators 
and executives. 

The Federal Communications Commission has the responsibility 
of making rules to govern the regulated industries. ‘These rules, 
subject to “broad standards set by Congress, have the force of law. In 
making these rules, we are acting as  legisl: ators not as judges. No- 
where does your counsel mention “the practical fact that in this rule- 
making function, we are acting just like Members of Congress. Just 
as you do, we see people who are interested in legislation. Just as 
you do, we keep our doors open and we discuss anything that can 
contribute to this type of legislation. It is naive to think that it is 
possible to legislate without conversations and conferences with peo- 
ple who know problems of the particular industry. 

Your counsel also forgot to tell you that for many years, it has 
been the practice for almost all of the regulatory agencies to meet 
freely with the people whom it reguiates and to discuss the problems 
of the industr y with them. 

In 1941, the report of the Committee on Administrative Procedure 
in the 77th Congress, Ist session, in Document 8, specifically dealt 
with the question of consultations and conferences. 

It wrote: 

As economic and other groups in the community became organized and vocal, 
and as legislation affecting them came more and more into existence, admin- 
istrators, in contact with those upon whom their authority bore, turned to them 
for information and their points of view. Participation by these groups in the 
rulemaking process is essential in order to permit administrative agencies to 
inform themselves and to afford adequate safeguards to private interests. It 
may be accomplished by oral or written communication and consultation; by 
specially summoned conferences ; by advisory committees; or by hearings. 

Ever since its establishment in 1913, the Federal Reserve System has regularly 
consulted with members of the banking world. Other agencies, among them 
the Securities and Exchange Commission, the United States Maritime Commis- 
sion, the Civil Aeronautics Authority, the Federal Communications Commission, 
the Bureau of Marine Inspection and Navigation, the Bituminous Coal Division, 
the Grain and Seed Division of the Department of Agriculture, the Bureau of 
Customs, the Children’s Bureau, and the Bureau of Biological Survey, have also 
conferred, in making rules, with the interests affected by them. 

Mr. O’Hara. You have overlooked one commission, the Federal 
Trade Commission does likewise. 

Mr. Dorrrer. I am quoting from the Committee on Administra- 
tive Procedure, Mr. O’Hara. 

The committee further said with specific reference to the Federal 
Communications Commission as follows: 


The FCC deals with more scattered interests than some other commissions 
but has found it possible, nevertheless, to dispose of a large portion of its 
rulemaking problems by consultation with the industry which it regulates. 
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As recently as July 1956, the circuit court of appeals said in the 
Van Curler case: 

Peitioner urge that the action of the Commission is invalid because during 
the course of this proceeding the Commission received and listened to, ex 
parte, representatives of the Columbia Broadcasting System. But it appears 
that these calls and conversations were in regard to the nationwide intermix- 
ture problem, concerning which the Commission was seeking all sorts of advice 
and information preparatory to setting up a general nationwide rulemaking 
proceeding to deal with intermixture. We find nothing improper or erroneous 
in the Commission’s consideration of these interviews as depicted in this 
record. 

Affirmed. 

I do not know how a Commission can handle its rulemaking prob- 
lems by consultation with industry without consulting individual 
members of the industry. Your counsel failed to understand the 
historical practices which require a close contact by members of a 
regulatory commission with the very people whom they regulate. 

Probably 10 percent of our wor ‘k involves litigated matters. In 
such cases, we sit as judges. When I sit as judge, I act as judge. 
When I have matters for decision between litigants, I do not dis- 
cuss these matters with either side or, for that matter, with anyone. 
But when I am a legislator, looking for information to solve some 
of the great problems confronting communications in this country, 
I will talk to anyone. I will talk to him in my office, or I will talk 
to him on the steps of the Capitol, or at lunch with him at any public 
restaurant in this city. 

The electronic field is a huge dynamic industry. It is developing 
fast and changing fast. The Federal Communications Commission 
has little historical guidance to help it formulate policies—as do 
some of the other agencies. We are on the frontier of an industrial 
revolution. 

Trying to balance the demands among the various components 
of our economy from a scarce and limited spectrum requires an 
understanding of the relative importance of the marine, aviation, 
industrial, and broadcasting fields as well as those of public safety 
to our national economy and its defense. Our most important func- 
ion is to allocate spectrum space among the various industrial and 
local government components that make up our American economy. 
Thereafter, we make grants of authorizations to individuals within 
these components—most of which are without hearing or a contest. 
At present there are over 380,000 such authorizations outstanding 
and only a very small fraction were involved in the adjudicatory 
process. 

Your counsel assumes that a public official could be improperly in- 
fluenced by a luncheon, a dinner, or a stay at a hotel where he is 
attending a public function. If the public officials of America 
could so easily be influenced, then God save the Republic. 

Your counsel seems to think that attendance at any industry con- 
vention where the industry pays the expenses of the Commissioner is 
a kind of venial sin. Well, let’s stop for a moment and be sensible. 
Who makes up these industry conventions? They consist of people 
who are competitors among themselves, They consist of pepole who 
are striving in competition one against the other. When a Commis- 
sioner attends one of these industry conventions, which of these com- 
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petitors does your counsel say will be favored? It is the man who 0 
sits at the left of the table, the right of the table, or in the center? it 
These conventions are somewhat like bar association meetings of is 
lawyers. The purpose is to stimulate and exchange ideas. 0 
Your counsel is in error in his concern about color television sets. 0 
The color television set he seems to think of as a play toy for Federal 
Communications Commissioners. T 
It is in fact one of the tools of their trade. The inference is created 
that these sets were supplied secretly and for the personal use of che p 
Commissioners. The facts are that television sets from industry 0! 
have been used by Commissioners to obtain information and observe n 


p ‘actices in the industry almost from the beginning of television 
wroadcasting. They have had developmental monochrome sets of 


different manufacturers, sets with converters, laboratory color sets, t 
and others. The earlier sets were discussed in Senate hearings as 
early as 1948. a 

After the final decision of color television, the first prototype became s 

vailable. Mr. Frank Russell, of the N Jational Broade asting Co., re- ( 
quested permission to install sets in the homes of the Commiss ioners 8 
so that they could watch the development of equipment and color t 
television programing. At a meeting of the Commissioners, it was e 
agreed to allow these sets to be installed on a loan basis. New sets h 
are furnished whenever there is a substantial technical improvement. e 
Of course, we could have put these color television sets into our offices r 
and come back at night to watch them in action. To ask us to stay t 
down in the office at night to watch color television would be asking 

: a little too much. The “nights when I am in the office—and they are ¢ 
many, I have no time for such viewing. I 

I would like to add, though, in Great Britain the top officials of the 
British Post Office, who are the counterpart of the Communications 
Commission in control of broadcast allocations, have modern color sets a 
loaned and serviced by British manufacturers. This enables officials ( 
to keep abreast of technical developments, identical reasons for FCC r 
members having sets. 

Just as we view color television, we also must keep up with the a 
development of studios and stations. We must observe towers and y 
terrains. We must keep abreast of the industry of radio and tele- V 
vision broadcasting so that we can make sensible decisions on new a 
applications. s 

We must try to learn why expected developments such as UHF 
(ultra high frequency) failed to live up to expectations in providing v 
a larger national competitive television system. 

Cert: iinly we go to some dedications of television stations. We are n 
interested in the growth and development of these stations. It is I 
part of our job to see that there are more of them and better ones. f 
We are happy to be able to show the public that members of the 0 
Federal Communications Commission are willing to undergo the in- r 
conveniences of travel to observe local conditions. We learn a lot from 
these inspection trips. The participation by Government officials in 0 
dedications are important to the people of the local region. It has t 
long been the custom for industry to pay the expenses. i 

Your counsel has picked upon a particular trip of mine where I a 


delivered an address at a district meeting of the National Association 
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of Radio and Television Broadcasters (NARTB) in Spokane, Wash., 
in October of 1954. For that address I received an honorarium which 
is a fee of a reasonable amount. The entire amount consisted of $575 
of which about $275 went for my wife’s fare and I retained the balance 
of $300. 

Congress in 1952 enacted section 4 (b) of the Communications Act. 
That section reads in its relevant portion as follows: 

* * * Such commissioners shall not engage in any other business, vocation, 
profession, or employment ; but this shall not apply to the presentation or delivery 
of publications or papers for which a reasonable honorarium or compensation 
may be accepted. 

I would like to stress again reasonable honorarium or compensation. 

I charge that the counsel for this subcommittee has acted with ques- 
tionable f propriety in the following respects : 

1. Nowhere in the confidential memorandum was it br ought to the 
attention of the members of this subcommittee that there is such a 
statute as section 4 (b) of the Communications Act which permits 
Commissioners to receive reasonable compensation in these circum- 
stances in addition to their regular Government salary; let me say 
that when Mr. Shacklette came up to see me, I held nothing back— 
exposed my file, he could go through them from stem to stern as 
have 2 or 3 committees of Congress or investigators. I have at no time 
ever denied any question with respect to this or other trips for com- 
pensation, at no time has Professor Schwartz ever asked me any ques- 
tion which I refused him information. 

2. Nowhere was it disclosed in the confidential memorandum by 
counsel that upon being asked about the Spokane trip, I stated that 
I have received an honorarium for speaking, under the authorization 
of section 4 (b) of the Communications Act; 

3. The confidential memorandum was leaked to the press without 
any reference whatever to the rights of the members of the Federal 
Communications Commission granted by Congress to take such 
reasonable compensation and was never cor rected; and 

4, The Comptroller General of the United States was apparently 
asked for an opinion without being given all the facts. I believe that 
your counsel in drafting the letter to the Comptroller General, as 
well, failed to mention section 4 (b) of the Communications Act, 
although that section must have been called to his attention by his 
“ ff. 

I discussed that with Mr. Shacklette and pointed to section 4 (b) 
when he was in my office questioning me about the Spokane trip. 

By this method of omission, he has sought to create doubts about 
my integrity. I resent his method and his inference. I know that 
I accepted these several hundred dollars as a reasonable honorarium 
for delivery of an address in Spokane, as I accepted honorariums on 
other occasions. I know that the statute enacted by Congress 
permitted me to do so. 

I came to Washington a man of modest means. I am still a man 
of modest means. I followed my conscience in deciding every matter 
that came before me. I have done the best I know how and I am will- 
ing to subject my record to the sharpest scrutiny. I am here to 
answer questions about my official conduct over the past 5 years. 
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While this is fresh in the minds and memories of all of you, I would 
like to discuss right now the crucial conversation with Mr. Robert 
Richards. About September 22, 1954, I had been invited by Mr. 
Edgar C. Bell, who 1s manager ‘of Oklahoma Television Corp., to 
attend a dedication at Oklahoma City. He invited both my wife 
and myself and indicated that he would pay the transportation. 
Shortly thereafter, I accepted. 

Shortly after that Mr. Richards called me and asked me whether or 
not I would pinch-hit for a speaker who could not be there. I think 
he mentioned Mr. Fellows at the time at the Spokane National Associa- 
tion of Radio and Television Broadcasters’ district meeting. I told 
him, no; that I could not do it. I was too busy. And in “addition, 
I had a previous engagement in Oklahoma and I could not see how 
I could be in Oklahoma on § saturday and in Spokane on Monday. 
I said I could not do it. Mrs. Doerfer and I—if I had any time at all 
I would go back to Wisconsin for at least a day. He said, “Talk it 
over with Mrs. Doerfer. We will pay her expenses.” 

Isaid,“WellI willdothat. We willsee.” 

I did talk it over with Mrs. Doerfer that night. I did not call Mr. 
Richards back the next day nor the next day. It was the third day 
when he called me and asked me how about it. I said, “Well, O. K. % 

That is about all there was to this conversation, excepting that he 
indicated a good deal of gratitude, that he had a deadline, he wanted to 
get out a relief. 

I went to Oklahoma, I didn’t go directly to Oklahoma—lI stopped at 
Tulsa, I stopped at Muskogee, I observe on studios and some tours 
in Oklahoma, a private plane, and when I left I went to Spokane, and 
I think it was Sunday morning. I stopped at Denver, and I had to 
lay over in Denver, ‘and went around Denver with my wife, took 
a look at some of the studios there. I went to Salt Lake City. That 
was the next stop. And I had to lay over there. I went to Boise, 
Tdaho, and late that Sunday night I got into Spokane. I went to the 
hotel. I was tired. I was shown a room. Mrs. Doerfer and I went 
into this room and we were there fully 2 hours before I realized that 
it was a substantial suite. I had concluded naturally, and I think that 
was a fact, that this was the suite intended for Mr. Fellows, and part 
of it was the so-called hospitality suite which Mr. Fellows generally 
always conducts at these conventions ; notwithstanding that, we retired. 

We had nobody or anybody in that suite that night. So the next 
day, I attended some of the meetings. I heard the people talk. 1 
talked with people. I got a good deal of information about their 
problems. I spoke at the luncheon. 

That afternoon, I inspected some studios and some television and 
sites. 

I observed also the terrain. I asked about reception in that part 
of the country and I spent a good 3 





3 or 4 hours tr aveling around on 


Government business, purely Government business trying to educate 
myself with respect to the problems of the broadcast industry. 

‘Remember in 1954, I had only been with the Commission about a 
year. I had difficulty in understanding some of the engineering or 
the electronic engineering jargon of some of our staff and I could not 
do anything else but to get out and try to get the feel of things and that 
is why I made many of these trips. 
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When I went out on Tuesday morning and flew back to Washing- 






































7 ton, I had been in Washington, I think, I arrived on October 25. On 
ie. November 12, Mr. Richards called me, congratulated me, said what 
a a terrific job I had done, and he was most grateful to me for having 
fe helped out in a very difficult situation. He said to me, “What do I 
n — you?” 

: said, “Dick, the first thing you owe me is about three nights of 
an ame I am all bushed.” I wish I had gone up in that country at 
ak another time and done a better job for my self with respect to inspect- 
ae ing the terrain and in that territory because I did want to get over 
ld to “Portland to see the operation of UHF, and it was one of the most 
n. terrific problems developing at that time, and is one of the most com- 
“ plex problems we have today. : 

7. He said, “I understand, and I am grateful to you. What did Mrs. 
i Doerfer say ? 
it I just said, “Wait a moment.’ 
I called to my sec retary in the next room, “What is the fare to 
Spokane for Mrs. Doerfer ¢” 
. “About $275.” ‘fs 
y And Mr. Richards says, “$975. It is worth much more than that.” 

9 I said, “I think so, too.” 
wf Now there is a conflict in our discussions as to who mentioned $275. 
“ I will assume the responsibility for saying $275, because I agree. 

“Will you send mea letter?” 

at I said, “That is highly satisfactory if it is satisfactory with you.” 
as I said, “Yes. 
d __I sent him a letter the same day confirming telephone conversation 
a $575 was satisfactory. That is the nub of ‘the whole conversation. 
- And I contend and 1 want this committee to understand that in this 
it and in all other cases, I was acting under a reasonable interpretation, 
i not only a reason: able—there is no ) other interpretation, under section 
. 4 (b) of the FCC Act. I know that it is unusual. I have never seen 
it an act like that, a section like that in any other administrative agency, 
? but nonetheless I had concluded that I could with propriety accept 
’ not only honorariums after the fact I could agree to accept compen- 
“ sation before the fact. 
I am aware, and some people have asked me through the papers, or 
i asked me directly, “What is your reaction to the propriety of this?” 
+ and I say this, when Congress passed that law, it knew what it was 
1 doing. And I cannot ascr ribe to C ongress to solidify into a Federal 
i statute an impropriety, and I am here today defending not what I did, 

but the wisdom of an act which this Congress passed. If I did 
i wrong, and I deny it—that is a mousetrap statute. And that statute 

if that is what it means, that a man goes out and he accepts compen- 
f sation, and takes his wife along, and they pay and they agree to pay 
: for it beforehand or they pay afterw ard, and that is wrong and that 
is a crime, then I have been mousetrapped. That is my case. 

You may proceed with the questions, Professor Schwartz. 

‘ Mr. Movutper. Proceed, Dr. Schwartz. 
» Mr. Scuwartz. Mr. Doerfer, you maintain, do you not, that this 
t $575 included a fee from the NARTB, constituted $300 honorarium 
‘ plus $275 reimbursement for your wife’s travel expenses ? 





Mr. Dorrrer. That is what it amounts to, that is the arithmetic of 





it. 
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Mr. Scuwarrz. You have heard the testimony of Mr. Richards of 
the NARTB, and you have heard the other evidence and the docu- 
ments presented this morning and this afternoon, and you state that 
though everyone else understood that this $575 constituted reim- 
bursement for you and your wife’s travel expenses, it is your position 
that they were all mistaken. 

Mr. Dorrrer. Dr. Schwartz, the testimony as you brought it out 
in questioning, was what he thought. Your questions were not di- 
rected as to what the actual conversation was. I cannot help what he 
thought. I cannot help anything about the bookkeeping. I knew 
nothing about the bookkeeping on the other end. Why should I. 

Mr. Scuwarrz. Did you say anything to Mr. Richards or anyone 
else at the association which would have disabused them of the 
thought which they had? 

Mr. Dorrrer. What thought. How did I know what they had. 

Mr. Scuwartz. Their thought, did you in your negotiations with 
Mr. Richards, either before going to Spokane or afterwards, did you 
ever mention the word honorarium ? 

Mr. Dorrrer. I certainly did not. That word was not mentioned 
at all. 

Mr. Scuwartz. Did you indicate to him that the payment to you 
was for other than expenses, did you indicate to him in any way that 
the payment was for other than your actual expenses? 

Mr. Dorrrer. I indicated what the conversation was. You can 
make your own deductions, Dr. Schwartz, as to what they thought or 
what I thought. 

Mr. Scuwarrz. Would you answer my question. 

Mr. Dorrrer. Would you read that again. 

Mr. Scuwarrz. Would you read that, Mr. Reporter ? 

(The question, as recorded, was read by the reporter.) 

Mr. Dorrrer. I understand on the statement I made just a few 
months ago that was the substance of the conversation. I cannot re- 
produce the telephone conversation over 314 years ago. 

Mr. Scuwartz. Do you recall any statement which you made to him 
which would have disabused him of the notion that he was paying 
your actual expenses ? 

Mr. Dorrrer. How did I know what his notions were at that 
moment ? 

Mr. Scuwartz. I am merely asking if you said anything which 
would give him another impression. 

Mr. Dorrrer. I stand on my answer. 

Mr. Scuwartz. And the answer is “No.” 

Mr. Dorrrer. The answer is what I gave before. 

Mr. Scrwartz. Would you repeat that? 

Mr. Dorrrer. I was not trying to read his mind. 

Mr. Scuwartz. Would you repeat your answer not necessarily word 
for word, did you indicate to Mr. Richards or anyone else at the 
NARTB, anything that would indicate that this payment was for 
other than actual expenses ? 

Mr. Dorrrer. Well, as I indicated before, he suggested it was 
worth much more than that. 

Mr. Scuwartz. Yes. He indicated that it was worth much more 
than that? 
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Mr. Dorerrer. That is what he said. 

Mr. Scuwartz. Yes, what else happened ? 

Mr. Doerrer. He couldn’t give me three nights of sleep that I asked 
for. 

Mr. Scrwartz. Before going to Spokane, did you ever mention 
the fact that this was to be an honorarium that you were to get other 
than actual expenses paid ? 

Mr. Doerrer. I did not. Dr. Schwartz, that conversation that took 
place before I left for Oklahoma City, related only to Mrs. Doerfer’s 
expenses. 

{r. Scuwarrz. And after you came back from Spokane, did you 
indicate to him that you wanted other than actual expenses? 

Mr. Doerrer. I gave you the conversation, Doctor, and you can ask 
me questions from now until sundown and those are the answers. 

Mr. Scuwartz. Well as I interpret your answer, you did not indi- 
cate other than you have stated. You have been testifying here and 
your statement also indicates that the major part of this $575 pay- 
ment to you constituted an honorarium. Is that correct? 

Mr. Dorrrer. I didn’t say that. When did I say that ? 

Mr. Scnwartz. Didn’t you—would you explain again what you 
did say, what the $575 

Mr. Doerrrer. I suggest that the reporter read my statement. 

Mr. Scuwartz. We don’t have to go back to that. 

Mr. Dorrrer. If you understand what I said, then why are you re- 
peating the question ? 

Mr. Scuwartz. I am merely asking you because of my understand- 
ing what was the $575 payment for? 

Mr. Doerrer. I beg your pardon. 

Mr. Scuwartz. That is all I said, you said the major part. 

Mr. Doerrer. I am now arguing the law. That I consider as an 
honorarium or compensation, and I stated specifically that the word 
“honorarium” was not mentioned. 

Mr. Scuwartz. That refers to the $300 of the $575 ? 

Mr. Dorrrer. The whole $575. 

Mr. Scuwartz. All right. I would assume by your statements 
along this line, that you are intending to infer that if that payment 
had in fact been an honorarium that there would be nothing wrong 
or unlawful about it. Is that your position ? 

Mr. Dorrrer. Nothing wrong or unlawful, either as an honorarium 
or compensation. 

Mr. Scnwartz. In other words, Mr. Doerfer, it is your opinion that 
the statute you have cited section 4 (b) of the Communications Act 
as amended in 1952, it is your opinion that this law permits a Com- 
missioner such as yourself to obtain a personal profit in the form of 
an honorarium for a speech given at Government expense ? 

Mr. Dorrrer. That is a very nasty way of putting it but I will 
say that it does permit me to make a personal profit and I would 
not say at Government expense. Let me say this, when I went out 
and when I go out on Government expense, I do Government work. 
In addition to inspecting, in addition to talking with members of 
the industry, in addition to participating in some of those proceed- 
ings, that is all Government work. And that is all I am entitled to be 
compensated or reimbursed by the Government for those expenses, the 
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travel and the per diem in lieu of subsistence. If while I am doing 
that I make a speech, and they pay me an honorarium or compensa- 
tion, whether that is understood before or after, it is perfectly legal 
and perfectly valid and it does accrue as a profit to me, because if that 
statute were to be interpreted the way you apparently interpret it 
then I am working for the Government, and should turn it back to 
the Government. 

I don’t think that the Congress of the United States intended that 
people go out and make speeches and prestige and turn it over to the 
Government. When section 4 (b) was enacted and it said that such 
reasonable honorariums or compensation may be accepted I assumed 
that it meant and I know today and you know today that it means 
that the individual may accept it and he does not accept it on behalf 
of the Government. 

Mr. Scuwartz. Is it your contention, Mr. Doerfer, if I understand 
you, that the purpose of this trip so far as the Government was con- 
cerned, was not the delivery of your speech at Spokane but your 
visit and i inspection of television and other facilities ? 

Mr. Dorrrer. Yes. I always dothat. I would say, Dr. Schwartz, 
that on my trips where I make speeches, I probably spend an hour or 
two with respect to that speech to that convention and the rest of the 
time is in Government business. 

Mr. Scuwarrz. Does that purpose that you stated have to be ap- 
proved by the Chairman of the Commission ¢ 

Mr. Dorrrer. No. I don’t think it does. But the custom down 
there was, you indicated why you went out, generally your secretary 
made out a form and you signed it. 

Mr. Scuwartz. I would like to refer to exhibit 3. 

Mr. Dorrrer. Of course, I have not been favored with that exhibit. 

Mr. Scuwartz. I will read the pertinent portion, section headed 
“Purpose and Remarks.” Exhibit 1 is the first page of it. 

Mr. Dorrrer. I just don’t have a copy of it. 

Mr. Scuwartrz. I can read it to you. 

Mr. O'Hara. I think the witness ought to have a copy. 

Mr. Movuuper. Permit the witness to examine the exhibit first and 
then you may question the witness on it. 

Mr. Scuwarrz. Would you read what it says there, what it says 
under “Purpose and Remarks,” Mr. Doerfer. 

Mr. Dorrrer. Yes, to attend dedication of KWT.J’s new television 
tower at Oklahoma City 10:16:54. That is interpreted to read Oc- 
tober 16, 1954, to speak at NARTB, district meeting Spokane, Wash., 
October 10, 1954. 

Mr. Scuwarrtz. Is there anything in that document, Mr. Doerfer, 
about your inspecting television facilities in Spokane or elsewhere? 

Mr. Dorrrer. No, there is not. As I explained I did not go directly 
to Oklahoma City. I got off at Tulsa and I inspected some television 
stations, and I flew over to Muskogee in a private plane and I in- 
spected some antenna towers and some studios and microwave facili- 
ties at Muskogee, Okla. The next day I flew over to Oklahoma City, 
and I observed not only the highest manmade structure in the world, 
but asked questions with the pilot, and discussed the so-called air 
hazard to air navigation. We also saw some other towers. 
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He flew out of his course and showed me some other towers. I 
didn’t land until about just a little before noon. And then I inspected 
some UFH studios and facilities in Oklahoma City. 

Mr. Scuwarrz. You stated that the Government should have paid 
your trip out to Spokane because you are on Government business 
inspecting these facilities in the Spokane area 

Mr. Dorrrer. Yes, I have. 

Mr. Scuwarrz. It does not state anywhere on the voucher, does it, 
that was the purpose of your trip? 

Mr. Dorrrer. Well that was the original I am talking about the 
travel authorization. We don’t put on these travel authorizations 
every single thing that we propose to do. I have full discretion as a 
Commissioner, I can make up my own mind to go when I please and 
where I please to do Government work. The only test is what I have 
done is the Government work, does it help me in my duty? Does it 
inform me? Does it make me more knowledgeable ? 

Mr. Scuwartz. Mr. Doerfer, you do not think if you wished to 
earn a personal honorarium that you would have to pay for the trip 
yourself ? 

Mr. Dorrrer. No, I do not. 

Mr. Scuwartz. In your opinion, it is perfectly permissible for you 
as a Commissioner to charge the trip to the Government as official 
business but for you to collect. a personal profit in the form of an 
honorarium ¢ 

Mr. Dorrrer. You are arguing. I didn’t say that. 

Mr. Scuwartz. Lam asking you, you can answer no. 

Mr. Dorrrer. I don’t mean that. What I am trying to say if 
I just went out to earn an honorarium and did no Government busi- 
ness at all, did not discuss any of the industry’s problems with mem- 
bers of the industry but merely flew in, just up the stairs, made a 
speech, grabbed the check and flew back again, then obviously it 
would be improper for me to charge the Government transportation 
and per diem. 

I don’t really see, Dr. Schwartz, why we should be discussing 
hypothetical questions. Let us stick to the facts. 

Mr. Scuwartz. Mr. Doerfer, you have been testifying about this 
receipt of the $575 from the NARTB 

Mr. Dorrrer. May I interrupt just a moment? 

Mr. Scuwarrtz. Yes, certainly. 

Mr. Dorrrer. In connection with that last question, let me say 
this, that I do not have to travel to Spokane to earn $300 to make a 
we And let me say this, also, that leaving on a Friday, visiting 
2, 3, 4 cities, with the work that I ‘did, is not a “junket. I had not one 
moment of recreation. 

Mr. Scuwartz. There may have been one moment—I notice $25 
cafe charges. 

Mr. Doerrer. Well now, just a moment about that $25 cafe 
charges. What are you speaking about ? 

Mr. Scuwarrtz. In one of the exhibits, the NARTB paid a $24.13 
cafe charge charged to your account. 

Mr. Dorrrer. I can explain that. I told you that obviously the 
room in Spokane was a hospitality suite intended for Mr. Fellows. 
I didn’t get a chance to tell you that the evening of the speech, that 
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night, a number of individuals came up to my room, and naturally 
I ordered drinks. I didn’t drink $25 worth of whisky, I can tell you 
that. 

Mr. Heseuron. Is that one of the documents that is in the record! 
Can you tell us for the record what exhibit it is? 

Mr. Dorrrer. I would not order a $50 room for my purposes. 

Mr. Scuwarrz. That was exhibit No. 24. 

Mr. Hesevton. Thank you. 

Mr. Moutper. You didn’t make your statement. 

Mr. Dorrrer. I wanted to indicate that on my salary in 1954, 
$15,000, I could not afford to engage a $50 hotel suite, and collect $9 
a day from the Government to. help pay for it. 

Mr. Scuwarrz. But you could have this amount paid by somebody 
else and still collect the $9 from the Government. Let me continue 
with the questioning. Mr. Doerfer, you have been testifying about 
the receipt of this $575 from the NARTB, and you have been most 
insistent. that. this money represented an honorarium rather than 
any doubling? 

Mr. Dorrrer. What are you speaking about—some press reports 
or to what I said? 

Mr. Scuwartz. You have testified on it. 

Mr. Dorrrer. O. K., then quote me exactly and correctly. 

Mr. Scuwartz. How would you phrase that—didn’t you state—— 

Mr. Dorrrer. I don’t know how you want to phrase your question; I 
have no idea what you have in mind, excepting that when you want 
to quote me I ask th: at you do it ex: retly. 

Mr. Scuwarrz. Would you state now, Mr. Doerfer, what you con- 
sider this transaction to be—I cannot obviously recall your exact 
language. 

Mr. Dorrrer. Well how do you expect me to recall my exact 
language ? 

Mr. Scuwartz. I am not asking you to—would you state your pres- 
ent opinion—not that of 9 minutes ago, what this transaction was? 

Mr. Dorrrer. My present opinion is that a Government official with 
the FCC may go out on Government business and while doing Govern- 
ment business he may make a speech, he may present a paper, and he 
may accept an honorarium or compensation. He may do that by pre- 
arrangement, he may do that by agreement afterward. 

In this particular case, it was an agreement afterwards. And that 
is perfectly legal and valid and there are no improprieties connected 
with it. 

Mr. Scuwarrtz. You state that this was an honorarium, that is why 
there was nothing improper in it # 

Mr. Dorrrer. I said it was an honorarium, or compensation. 

Mr. Scuwartrz. Or compensation ¢ 

Mr. Dorrrer. Let us not suggest—compensation is a pretty broad 
term. 

Mr. Scuwartz. If this were a transaction not coming within sec- 
tion 4 (b) and you in fact did double up in travel expenses, charging 
the Government for expenses that were 1n fact fully paid by a private 
party, then I think you would agree that would be improper? 

Mr. Dorrrer. I would say this, it certainly would appear so to start 
with, but I would like to examine the law because I understand it is 
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the opinion of the Attorney General dating back to 1920, stating that 
it was permissible. So I am not an authority on it and I will 

Mr. Scuwarrz. Did he state that was permissible to double 
expenses ¢ 

Mr. Dorrrer. Well, Dr. Schwartz, you have got to realize that since 
Friday at 5:30, I am not prepared to discuss all of the law with 
respect to what the Attorney General of the United States has ruled 
with respect to these matters dating back to 1920. If you will bear 
with me a moment I will try to find that opinion. 

Mr. Schwartz, this is an opinion Department of Justice August 10, 
1922, cited in 33d Opinions of Attorney General, page 273 (1922)— 
Expenses of agents of Department of Commerce: 


Sir: I have the honor to acknowledge the receipt of your letter of June 23, 
requesting my opinion as to whether either of two Federal statutes specifically 
referred to by you, or any other statute of the United States, would be violated 
by an arrangement proposed to you by which business organizations obligate 
themselves to pay the transportation expenses and hotel bills of agents of the 
Department of Commerce under the following circumstances : 

On numerous occasions the Department of Commerce has received requests 
from business organizations to send a representative of the Department to 
address them on the work carried on by its Division of Simplified Practice, the 
object being to acquaint the commercial world with the benefits accuring to 
industry through the elimination of waste and excess sizes and varieties, and 
to give a proper conception of the work of this new Division. 

In connection with these requests, the proposition is made to pay all the 
traveling expenses of such agents, it being expressly stated by you in your 
letter that the proposed arrangement would not involve the expenditure of 
Government funds, nor would the representative receive any additional com- 
pensation for his visits. 


The particular statutes referred to by you are as follows: 


Section 8 of the District of Columbia Appropriation Act of June 26, 1912 (ch. 
182, 27 Stat. 139, 184) provided: 

“No money appropriated by this or any other Act shall be expended for mem- 
bership fees or dues of any officer or employee of the United States or of the 
District of Columbia in any society or association or for expenses of attendance 
of any person at any meeting or convention of members of any society or asso- 
ciation, unless such fees, dues, or expenses are authorized to be paid by specific 
appropriations for such purposes or are provided for in express terms in some 
general appropriation.” 

It is clear that this enactment would not be violated by the arrangement 
proposed to you, since it is not contemplated that any appropriation made by 
Congress shall be used either to defray the expenses of the agents of the De- 
partment of Commerce, or as an advance to cover such expenses until reimburse- 
ment can be had from the business organization concerned. 

The Legislative, Executive, and Judicial Appropriation Act of March 3, 1917 
(ch, 168, 39 Stat. 1070, 1106), provided : 

“On or after July 1, nineteen hundred and nineteen, no Government official or 
employee shall receive any salary in connection with his services as such an 
official or employee from any source other than the Government of the United 
States, except as may be contributed out of the treasury of any State, county, or 
municipality, and no person, association, or corporation shall make any contri- 
bution to, or in any way supplement the salary of, any Government official or 
employee for the services performed by him for the Government of the United 
States. 

“Any person violating any of the terms of this proviso shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be punished by a fine of not 
less than $1,000 or imprisonment for not less than six months, or by both such 
fine and imprisonment as the court may determine.” 

This provision, it will be observed, is penal, and the law is well settled that (to 
paraphrase the language of Lord Coke) acts of Congress are to be so construed 
as no man that is innocent or free from injury or wrong be, by a literal con- 
struction, punished or endangered. 
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The object of the provision in the act of March 3, 1917 (ch. 163), was that no 
Government official or employee should serve two masters to the prejudice of his 1 
unbiased devotion to the interests of the United States. Where, as in the ar- ( 
rangement proposed to you, the officer or employee concerned does not personally 
benefit by the payments from outside sources, any more than he would if he 
paid his own traveling expenses, the statute is not violated. 

Literally, there may be said to be a “contribution to” the officer or employee 
for services performed by him for the Government, but, in reality, the contribu- 
tion is to the Government itself, and is furtherance, not in prejudice, of its 
interests. 

There is nothing in what I have said in the least contrary to the opinion of 
Comptroller Warwick in 16th Comptroller General Decisions, December 43. 
There, the Comptroller interpreted the facts submitted to him by you as justify- 
ing the inference that outside payment of expenses was desired and intended in 
order to enable you to pay higher salaries to certain experts, and his opinion is 
based upon such inference. 

In the present case, however, no facts are presented to me which would justify 
such an inference, and I assume that the arrangement proposed is not intended 
to, and will not, result, either directly or indirectly, in the payment of increased 
salaries or compensation to the officers or employees concerned. 

No other statute has been called to my attention having a bearing on the matter 
submitted to you, and I have the honor, therefore, to advise you that the pay- 
ment of the expenses of the agents of your Department, under the circumstances 
stated by you, will not violate either of the statutes to which you call attention, 
or any other statute of the United States. 

Respectfully submitted to the Secretary of Commerce. 


Mr. Scuwartz. I should like to have that letter to be marked as 
exhibit 23 and entered into the record with the others. 

Mr. Moutper. It will beso ordered. 

(The letter referred to above and copied into the transcript was 
marked “Committee Exhibit 23”. ) 

Mr. Dorrrer. I do not know whether it should be marked as an 
exhibit. It is an official opinion of the Attorney General of the 
United States. 

Mr. Mouuper. He has read it into the record. 

Mr. Scuwartz. Very well. The question I asked you, Mr. Doerfer, 
was whether you thought it was proper to double up, to receive reim- 
bursement both from the Government and the industry. There is 
nothing in the Attorney General’s opinion, is there, which refers to 
set expenses, travel, and per diem from the Government. 

Mr. Dorrrer. This is in 1922 opinion; I am talking about a 1952 
act of Congress. 

Mr. Scuwartz. I am merely asking whether there is anything in 
that opinion which relates to the case I have been talking about. I 
have not been asking at this point about the propriety of industry 
paying. The only question is whether it is proper for the Government 
official to double up. 

Mr. Dorrrer. Dr. Schwartz, may I say this; that I do not think 
that this is the proper forum to argue the law. I should be given as 
much opportunity as you to digest and to brief the law. With respect 
to doubling up, that is a conclusion of yours. 

Mr. Scuwartz. I am asking you whether, if this were not an 
honorarium, in a case if a Commissioner did, in fact, double up 
expenses as between the Government and the association or some 
private corporations, whether that would be proper; that is all I am 
asking. 

Mr. Dorrrer. You omit the word “compensation.” 
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Mr. Scuwartz. I will reword the question: Can you double up, in 
the sense of charging the Government full travel expenses and re- 
ceiving compensation from the industry ? 

Mr. Dorrrer. I think that, as long as you do Government business— 
and we could, probably, quarrel at length as to what constitutes Gov- 
ernment business—if somebody pays your expenses at a hotel, at a 
convention, that can be considered either an honorarium or compensa- 
tion and does not violate the law. To pay your traveling expense, too. 
You get per diem, even though you do not spend a cent. I would like 
to discuss that, too, for the moment because of the misimpression. 

When this voucher that we sign says per diem in lieu of subsistence, 
there is not any governmental official or employee that spends exactly 
$9 a day or exactly $12. He may go out on Government business and 
stay with his sister-in-law and not spend a dime, and he can collect $9 
from the Government. And if that is not a universal practice, I would 
like to know it. 

Mr. Scuwartz. You maintain that actual subsistence does not mean 
instead of the actual expenses incurred ? 

Mr. Doerrrer. In lieu of actual subsistence. That is the Federal 
Government way. I worked for a State government, and in those 
cases I had to detail every dime, where I spent it and whether I spent 
it. But not the Federal Government. It says in lieu of subsistence. 

Mr. Scuwartz. The actual expenses incurred ? 

Mr. Dorrrer. At that time, I could spend $1, I could spend $100; 
all I got was $9. 

Mr. Scuwartz. Is it your contention, Mr. Doerfer, that someone in 
your position can get reimbursed for his travel, both by the Govern- 
ment and by the private industry ? 

Mr. Dorrrer. Well, I do not go that far. What I am trying to 
say 

Mr. Scuwartz. That is what you have been saying. 

Mr. Dorrrer. I did not say that. 

Mr. Scuwarrz. I do not think I understand you. Let me ask you: 
What about your acceptance of the check for $165.12 from station 
KWTV? 

Mr. Dorrrer. I can tell you about that. 

Mr. Scnuwartz. Do you maintain that was an honorarium, also? 

Mr. Dorrrer. Will you allow me to put in the facts, please? 

Mr. Scuwarrz. Certainly. 

Mr. Movutper. Mr. Campbell has been called by the committee, as 
a witness. He is compelled to appear at some other function or some 
official meeting in the morning. Would you have any objection at 
this time for him to appear? 

Mr. Dorrrer. Not at all. 

Mr. Scuwartz. And give his testimony which he would submit to the 
committee, and then you return in the morning at 10 o’clock? 

Mr. Dorrrer. That will be very fine; I will be very grateful for 
that. 

Mr. Moutper. Mr. Campbell. 

Will you hold up your hand? 

You do solemnly swear that the testimony you are about to give 
before the subcommittee will be the truth, the whole truth, and noth- 
ing but the truth, so help you God? 

Mr. Camppett. I do. 
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TESTIMONY OF JOSEPH CAMPBELL, COMPTROLLER GENERAL OF 
THE UNITED STATES, ACCOMPANIED BY ROBERT F. KELLER, 
ASSISTANT TO THE COMPTROLLER GENERAL; AND CARL P. 
FRIEND, ATTORNEY, OFFICE OF THE GENERAL COUNSEL, GEN- 
ERAL ACCOUNTING OFFICE 


Mr. Movuuper. You may proceed. I understand you have a state- 

ment that you wish to make. 
Mr. Campse... I have. th 
Mr. Movtprer. You may proceed. en 
Mr. Camrsett. Mr. Chairman and members of the subcommittee: 


Under date of December 2, 1957, the chairman of the Special Com- : 
mittee on Legislative Oversight addressed a letter to us, requesting 
our views on the propriety of certain practices which, according to by 
the letter of December 2, have come to the attention of the subcommit- at 
tee. We replied to the chairman by letter dated December 24, 1957. 
The subecommittee’s letter to us did not mention individuals, and 
our views were furnished to the subcommittee solely on the basis of 
the examples set forth in the subcommittee’s letter. In other words, 
the General Accounting Office had no information other than that 
set forth in the letter. 
Mr. O'Hara. I wonder; I have never seen the letter that was 
addressed to you by the staff. Would you put that in the record ? 
Mr. Camppsetyi. Mr. O’Hara, the letter is attached to the statement, 
a copy of which is going to the committee now. 
Mr. O'Hara. I would like to see a copy of it. 
Mr. Campse.u. To proceed, at this point we would like to submit 0 
for the record the subcommittee’s letter to us of December 2, 1957, ° 
and our reply dated December 24, 1957. p 


Mr. Mouper. Without objection, the letter will be made a part of 
the record at this point. 

(The letters referred to are as follows:) 

DECEMBER 2, 1957. 
Hon. JosEPH CAMPBELL, 
Office of the Comptroller General, 
Washington, D.C. 

DEAR Mr. CAMPBELL: Pursuant to House Resolutions 99 and 152, 85th Con- 
gress, the Special Subcommittee on Legislative Oversight has been authorized 
to review, study, and examine the execution of the laws by certain Federal ] 
regulatory agencies. The subcommittee is at present engaged in an investigation 
of the operation of the following agencies: Civil Aeronautics Board, Federal Com- 
munications Commission, Federal Power Commission, Federal Trade Commission, 
Interstate Commerce Commission, Securities and Exchange Commission. 


In the course of the investigation, certain questions have arisen with regard { 
to the propriety of certain practices engaged in by officials of these agencies. I ! 
would greatly appreciate it if you could furnish me, at your earliest convenience, 


with your opinion with regard to the propriety of these practices. The practices 
referred to are the following: 
I. The agency official has received both travel expenses and per diem from ‘ 
the Government and— | 
(1) His hotel bills have been paid by an individual, association, or 
corporation subject to the agency’s regulatory authority— | 
(a) directly to the hotel. 
(b) by way of reimbursement to the agency official concerned. 
(2) His hotel bills and out-of-pocket expenses (other than travel) have 
been paid by an individual, association, or corporation subject to the 
agency’s regulatory authority. 
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(3) His meals (some or all) have been paid for by an individual, associa- 
tion, or corporation subject to the agency’s regulatory authority. 

(4) His travel expenses have been paid for by an individual, association, 
or corporation subject to the agency’s regulatory authority. 

(5) His travel and out-of-pocket expenses have been paid for by an in- 
dividual, association, or corporation subject to the agency’s regulatory 
authority. 

(6) His long-distance telephone calls have been paid for both by the 
Government and by an individual, association, or corporation subject to the 
agency’s regulatory authority. 

Would it affect the result in any of the above cases if the official involved was 
the chairman of the agency or a Commissioner, rather than an ordinary agency 
employee? 

II. Agency officials have received gifts from individuals and corporations sub- 
ject to the agency’s regulatory authority. These gifts range in value anywhere 
from $5 to $1,000. 

III. Agency officials have had their travel and/or out-of-pocket expenses paid 
by individuals, corporations, or associations, subject to the agency’s regulatory 
authority, for trips made by the officials concerned in their official capacities. 
Since these trips were within their official function, these officials could have been 
reimbursed by the Government. 

Illustrative examples of the trips referred to include— 

(1) A visit by members of the Federal Communications Commission to 
research laboratories of a radio-television manufacturer, 

(2) Visit by a member of the Federal Communications Commission to 
dedicate a new television station, 

(3) Visit by a member of the Federal Power Commission to inspect the 
facilities of a natural gas company, 

(4) Participation by members of the Civil Aeronautics Board in the 
inaugural flight of an airline, e. g., from New York to Rome, Italy. 

(5) An agency member delivers an address or attends the annual meeting 
of a trade association of the industry regulated by the agency. 

Would you have an opinion on the propriety in these illustrations of the wife 
of the agency officials going along on the particular trip at the expense of the 
individual, association, or corporation concerned? 

We are most anxious to have your opinion about the propriety of the above 
practices. If you desire, such written opinion can be supplemented by oral testi- 
mony at oral hearings that we may hold on these matters. 

Your cooperation both in this and other matters is greatly appreciated by the 
subcommittee. 

Very sincerely yours, 

More@An M. Moutper, Chairman. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, December 24, 1957. 
Hon. MorGan M. MouLpEr, 
Chairman, Special Subcommittee on Legislative Oversight, 
Committee on Interstate and Foreign Commerce, 
House of Representatives. 

DeaR Mr. CHAIRMAN: Your letter of December 2, 1957, requests our views as 
to the propriety of certain practices of officers and employees of various regu- 
latory agencies which have come to the attention of the subcommittee in con- 
nection with an investigation of the operations of such agencies. 

The first practice to which you refer concerns agency officials and employees 
who in the performance of their official duties received per diem in lieu of sub- 
sistence and reimbursement of traveling expenses from the Government and 
whose hotel bills, meals, long-distance telephone calls, or various other traveling 
expenses, have been paid by an individual, association, or corporation, subject 
to an agency's regulatory authority. 

Apparently, in the examples referred to there are instances where all of the 
traveling expenses of an officer or employee have been paid by outside agencies 
and other instances where only part of such expenses have been paid. 
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The per diem allowance to officers and employees of the Government prescribed 
by section 3 of the Travel Expense Act of 1949 (63 Stat. 166) as amended, is 
expressly stated to be “in lieu * * * of actual expenses for subsistance,” and 
thus contemplates that at least some expense for subsistence will be incurred, 
it being the duty of the administrative officials concerned, to fix the per diem 
rate so as to approximate the amount of expenses to be incurred. (See 31 Comp. 
Gen. 264; Bornahoff v. United States, C. Cls. No. 468-55, decided December 5, 
1956.) Also see section 6 of the Travel Expense Act of 1949, which provides 
as follows: 

“Except as otherwise permitted by this act or by the laws relating to military 
personnel, only actual and necessary traveling expenses shall be allowed to any 
person holding employment or appointment under the United States.” 

It follows that where an officer or employee of the Government is furnished 
transportation without charge (e. g., land travel or airplane travel) for all or 
any part of a particular trip, he is entitled to claim transportation expenses 
from the United States only to the extent of the money he has expended out 
of his own pocket. As to per diem in lieu of subsistence, the officer or em- 
ployee is not entitled to the per diem allowance if he incurs no subsistence 
expense whatsoever or if such expenses are paid by private agencies either 
directly or indirectly. However, if only some of the subsistence expenses are 
paid by outside agencies and this situation is anticipated by the administrative 
officials, it would be incumbent upon such officials to take these circumstances 
into consideration in fixing the rate of per diem in lieu of subsistence. In that 
connection, paragraph 6.2 of the Standardized Travel Regulations states as 
follows: 

“The per diem allowance provided in these regulations represent the maxi- 
mum allowable, not the minimum. It is the responsibility of each department 
and establishment to see that travel orders authorize only such per diem allow- 
ances as are justified by the circumstances affecting the travel. To this end, 
eare should be exercised to prevent the fixing of a per diem allowance in excess 
of that required to meet the necessary authorized expenses.” 

Aside from the foregoing comments, there is for consideration section 1914 
Title 18 of United States Code, as follows: 

“Whoever, being a Government official or employee, receives any salary in 
connection with his services as such an official or employee from any source 
other than the Government of the United States, except as may be contributed 
out of the treasury of any State, county, or municipality ; or 

“Whoever, whether a person, association, or corporation, makes any contribu- 
tion to, or in any way supplements the salary of, any Government official or 
employee for the services performed by him for the Government of the United 
States- 

“Shall be fined not more than $1,000 or imprisoned not more than 6 months, 
or both.” 

It is our view that the above statute prohibts an officer or employee of 
an agency of the United States from receiving per diem and traveling expenses 
from the Government and, in addition, having any part of his expenses paid 
either directly or indirectly by an individual, association, or corporation, 
subject to the agency’s regulatory authority. In other words, it seems clear 
that under such circumstances the officer or employee is receiving a supplement 
to his salary for services performed for the Government (35 Comp. Gen. 354). 
In some cases we have held that amounts received by officers or employees, 
in addition to their salaries, inure to the United States and are for collection 
and deposit into the Treasury as miscellaneous receipts (32 Comp. Gen. 454; 
37 id. 29). However, since title 18, United States Code, section 1914, is a penal 
statute, any purported violations of that statute would be for final determina- 
tion by the Department of Justice and the courts. 

Since the third practice to which you refer is closely related to the fore- 
going discussion, we will comment on such practice at this point. The third 
practice is stated to be as follows: 

“Agency Officials have had their travel and/or out-of-pocket expenses paid 
by individuals, corporations, or associations, subject to the agency’s regulatory 
authority for trips made by the officials concerned in their official capacities. 
Since these trips were within their official function, these officials could have 
been reimbursed by the Government.” 

The examples under this third practice are concerned with members of 
commissions or boards who visit or inspect the operations of an industry, par- 
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ticipate in ceremonies, or attend or address annual trade meetings of the 
industry. 

Irrespective of whether the United States may be saved the cost of travel- 
ing expenses, our decisions have indicated generally that the payment by others 
of the traveling expenses of an officer or employee of the Government in a 
regular duty and pay status is prohibited by title 18, United States Code, sec- 
tion 1914. Also, we have indicated that such a practice would result in an 
unauthorized augmentation of appropriations. (See 36 Comp. Gen. 155 and 
cases cited therein.) An exception to this is our decision in 36th Comptroller 
General Decisions, page 268, where the agency involved had specific authority 
to accept donations in carrying out the functions of the agency. In that con- 
nection, see title 47, United States Code, section 154, which authorizes Com- 
missioners of the Federal Communications Commission to accept a reasonable 
honorarium or. compensation for the presentation or delivery of publication of 
papers. 

An opinion of the Attorney General indicates a somewhat different view on 
the applicability of title 18, United States Code, section 1914. In 33d Opinions 
of the Attorney General, page 275, the question was presented whether in view of 
title 18, United States Code, section 1914, a business organization interested 
in the work of a division of the Department of Commerce could pay the trans- 
portation and hotel expenses of an employee of that department to be sent to 
the business organization to discuss such work. In holding that title 18, United 
States Code, section 1914, was not violated, the Attorney General stated: 

“Where, as in the arrangement proposed to you, the officer or employee con- 
eerned does not personally benefit by the payments from outside sources, any 
more than he would if he paid his own traveling expenses, the statute is not 
violated. Literally, there may be said to be a ‘contribution’ to the officer or 
employee for services performed by him for the Government, but in reality 
the contribution is to the Government itself, and is in furtherance, not in 
prejudice, of its interests.” 

As to whether the payment of the traveling expenses of the wife of an 
agency Official, going along on a particular trip at the expense of the outside 
activity, would be prohibited by title 18, United Stats Code, section 1914, we 
have had no occasion to consider such a matter. Nor are we aware of any 
opinions of the Attorney General or of the courts concerning this matter. It 
would seem inconsistent for the statute to prohibit the supplementing of the 
salary of an officer or employee from an outside source, but not prohibit an 
indirect benefit given to the officer’s or employee’s wife. In any event, this 
practice would not appear to be in keeping with the high standards of conduct 
which should be expected from Government officers and employees. 

We refer now to the second practice stated by you, that of officers or em- 
ployees accepting gifts and donations from the outside agencies with whom 
they do business, such gifts varying in value from $5 to $1,000. 

We are not aware of any statute other than those pertaining to bribes (18 
U. S. C. 201, 202) which would be applicable to the acceptance of gifts by 
officers and employees of the United States. Irrespective of any statute to 
that effect, it is our belief that the public has the right to expect a high stand- 
ard of conduct from officers and employees of the Government, particularly 
in regulatory agencies where donors of gifts and entertainment are continually 
before such agencies by reason of the nature of their business. 

Of course, the question always arises as to the line between the proper and 
improper in the acceptance of favors, gifts, or gratuities. As indicated in the 
report of a subcommittee of the Committee on Labor and Public Welfare, United 
States Senate, 82d Congress, Ist session, entitled “Ethical Standards in Gov- 
ernment,” it is difficult to believe that the acceptance of a modest gift or an 
occasional luncheon or dinner is improper, the giving and receiving in most 
instances being merely a courteous gesture. On the other hand, lavish or fre- 
quent entertainment, gifts, paying of hotel bills, or travel costs, and allowances 
in purchasing, would not appear to fall in the same category. But even here 
custom or convention might have some bearing on the propriety or impropriety 
of a gift or favor. 

We enclose a copy of our order 4.25 governing the conduct of officers 2nd em- 
ployees of the General Accounting Office, your attention being invited to para- 
graph 3 thereof on the subject of “gratuities.” Many of the agencies of the Gov- 
ernment have adopted similar codes of conduct which are strictly enforced. 
Also, we invite your attention to the hearings conducted in the 84th Congress 
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on House Concurrent Resolutions Nos. 2 and 17 proposing a code of ethics for 
Government officers and employees. 

While we hesitate to say that the acceptance of gifts by officers of the regula- 
tory agencies offend the sense of propriety in every instance, certainly the ac- 
ceptance of the more expensive gifts, the payment of hotel bills and traveling 
expenses by outside agencies gives rise to serious doubts as to their propriety. 
In our opinion, such practice is not in keeping with the conduct which the public 
demands of Government officials and should not be condoned, thus avoiding any 
appearance of favoritism whatsoever. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Mr. Campse.y. To proceed: The first practice raised in the sub- 
committee’s letter refers to agency officials and employees who in the 
performance of their official duties receive per diem in lieu of subsis- 
tence and reimbursement of traveling expenses from the Government 
and whose hotel bills, meals, long-distance telephone calls, or various 
other traveling expenses, have been paid by an individual, association, 
or corporation, subject to an agency’s regulatory authority. 

In reply to this question, we stated that apparently in the examples 
referred to there are instances where all of the traveling expenses of 
an officer or employee have been paid by outside agencies and other 
instances where only part of such expenses have been paid. 

We pointed out that the per diem allowance to officers and em- 
ployees of the Government prescribed by section 3 of the Travel Ex- 
pense Act of 1949 (63 Stat. 166), as amended, is expressly stated to be 
“in lieu * * * of actual expenses for subsistence,” and thus contem- 
slates that at least some expense for subsistence will be incurred, it 
Adee the duty of the administrative officials concerned to fix the per 
diem rate so as to approximate the amount of expenses to be incurred. 

Also we directed attention to section 6 of the Travel Expense Act of 
1949, which reads as follows: 

Except as otherwise permitted by this Act, or by the laws relating to military 
personnel, only actual and necessary traveling expenses shall be allowed to 
any person holding employment or appointment under the United States. 

Therefore, it follows that where an officer or employee of the Gov- 
ernment is furnished transportation without charge for all or any 
part of a particular trip he is entitled to claim transportation ex- 
venses from the United States only to the extent of the money he 
oa expended out of his own pocket. 

As to per diem in lieu of subsistence, the officer or employee is not 
entitled to the per diem allowance if he incurs no subsistence expense 
whatsoever or if such expenses are paid by private agencies either 
directly or indirectly. 

However, if only some of the subsistence expenses are paid by 
outside agencies and this situation is anticipated by the administra- 
tive officials, it would be incumbent upon such officials to take these 
circumstances into consideration in fixing the rate of per diem in lieu 
of subsistence. 

In that connection, paragraph 6.2 of the Standardized Travel Regu- 
lations states as follows : 

The per diem allowance provided in these regulations represent the maxi- 
mum allowable, not the minimum. It is the responsibility of each department 


and establishment to see that travel orders authorize only such per diem 
allowances as are justified by the circumstances affecting the travel. To this 
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end, care should be exercised to prevent the fixing of a per diem allowance 
in excess of that required to meet the necessary authorized expenses. 

Also, in our letter we said that in those types of situations there is 
for consideration section 1914 of title 18 of United States Code, which 
reads as follows: 

Whoever, being a Government official or employee, receives any salary in 
connection with his services as such an official or employee from any source 
other than the Government of the United States, except as may be contributed 
out of the treasury of any State, county, or municipality; or 

Whoever, whether a person, association, or corporation, makes any contribu- 
tion to, or in any way supplements the salary of, any Government official or 
employee for the services performed by him for the Government of the United 

tates— 

" Shall be fined not more than $1,000 or imprisoned not more than 6 months, 
or both. 

We expressed the view that section 1914 prohibits an officer or em- 
ployee of an agency of the United States from receiving per diem and 
traveling expenses from the Government and, in addition, having any 
part of his expenses paid either directly or indirectly by an individual, 
association, or corporation, subject to the agency’s regulatory au- 
thority. 

In other words, it seems clear that under such circumstances the 
officer or employee is receiving a supplement to his salary for services 
performed for the Government. 

In some cases, we have held that amounts received by officers or em- 
ployees, in addition to their salaries, inure to the United States and 
are for collection and deposit into the Treasury as miscellaneous 
receipts. 

We pointed out, however, that since section 1914 is a penal statute, 
any pees violations of the statute would be for final determina- 
tion by the Department of Justice and the courts. 

The second practice stated in the subcommitee’s letter is that of 
officers or ennheorein accepting gifts and donations from the outside 
agencies with whom they do business, such gifts varying in value from 
$5 to $1,000. 

In our reply, we said we are not aware of any statute other than 
those pertaining to bribes (18 U.S. C. 201, 202) which would be ap- 
plicable to the acceptance of gifts by officers and employees of the 
United States, but that irrespective of any statute to that effect it is 
our belief that the public has he right to expect a high standard of 
conduct from officers and employees ‘of the Gov ernment—p: urticularly 
in regulatory agencies where the donors of gifts and entertainment 
are continu: ally ‘before such agencies by reason of the nature of their 
business. 

Of course, the question always arises as to the line between the 
proper and improper in the ¢ acceptance of favors, gifts, or gratuities. 

As indicated in the report of a subcommittee of the C ommittee on 
Labor and Public Welfare, United States Senate, 82d Congress, en- 
titled “Ethical Standards in Government,” it is difficult to believe that 
the acceptance of a modest gift or an occasional luncheon or dinner 
is improper, the giving and receiving in most instances being merely 
a courteous gesture. 

On the other hand, lavish or frequent entertainment, gifts, paying 
of hotel bills, or travel costs, and allowances in purchasing, would not 
appear to fall in the same category. 
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But even here custom or convention might have some bearing on 
the propriety or impropriety of a gift or favor. 

We also said that while we hesitated to say that the acceptance of 
gifts by officers of the regulatory agencies offends the sense of pro- 
priety in every instance, certainly the acceptance of the more ex- 
eee gifts and the payment of hotel bills and traveling expenses 
»y outside agencies gives rise to serious doubts as to their propriety. 

In our opinion, such practice is not in keeping with the conduct 
which the public demands of Government officials and should not be 
condoned, thus avoiding any appearance of favoritism whatsoever. 

The third practice set forth in the subcommittee’s letter is as 
follows: 

Agency officials have had their travel and/or out-of-pocket expenses paid by 
individuals, corporations, or associations, subject to the agency’s regulatory au- 
thority for trips made by the officials concerned in their official capacities. Since 
these trips were within their official function, these officials could have been re- 
imbursed by the Government. 

In reply we said the examples under this third practice are con- 
cerned with members of commissions or boards who visit or inspect 
the operations of an industry, participate in ceremonies, or attend or 
address annual trade meetings of the industry. 

We expressed the view that irrespective of whether the United 
States may be saved the cost of traveling expenses, prior opinions of 
the Comptroller General have indicated generally that the payment 
by others of the traveling expenses of an oflicer or employee of the 
Government in a regular duty and pay status is prohibited by title 18 
United States Code, section 1914. 

Also, we have indicated that such a practice results in an unauthor- 
ized augmentation of appropriations. 

An exception to this is where the agency involved had specific au- 
thority to accept donations in carrying out the functions of the agency. 

In our letter of December 24, 1957, we invited attention to section 
4 (b) of the Communications Act which authorizes commissioners of 
the Federal Communications Commission to accept a reasonable hon- 
orarium or compensation for the presentation or delivery of publi- 
cations or papers. 

We wish to point out that an opinion of the Attorney General indi- 
cates a somewhat different view on the applicability of title 18, United 
States Code, section 1914. 

In 33d Opinions of the Attorney General, page 275, the question 
yas presented whether a business organization interested in the work 
of a division of the Department of Commerce could pay the trans- 
portation and hotel expenses of an employee of that department to be 
sent to the business organization to discuss such work. 

In holding that title 18, United States Code, section 1914, was not 
violated, the Attorney General stated : 

Where, as in the arrangement proposed to you, the officer or employee con- 
eerned does not personally benefit by the payments from outside sources, any 
more than he would if he paid his own traveling expenses, the statutes is not 
violated. Literally, there may be said to be a “contribution” to the officer or 


employee for services performed by him for the Government, but in reality 
the contribution is to the Government itself, and is in furtherance, not in 


prejudice of its interests. 
As to whether the payment of the traveling expenses of the wife of 
an official, going along on a particular trip at the expense of the out- 
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side activity, would be prohibited by title 18, United States Code, 
section 1914—a question also raised in the subcommittee’s letter— 
we had no occasion to consider such a matter, nor are we aware of 
any opinions of the Attorney General or of the courts concerning the 
question. 

In our opinion, however, it would seem inconsistent for the statute 
to prohibit the supplementing of the salary of an officer or employee 
from an outside source, but not prohibit an indirect benefit given to 
the officer’s or employee’s wife. 

In any event, this practice would not appear to be in keeping with 
the high standards of conduct which should be expected from Govern- 
ment officers and employees. 

Section 4 (b) of the Communications Act authorizes the Com- 
missioners of the Federal Communications Commission to accept a 
reasonable honorarium or compensation for the presentation or de- 
livery of publication or papers. 

Section 4 (b) of the Communications Act, as enacted in 1934, 
provided: 

* * * commissioners shall not engage in any other business, vocation, or 
employment. 

The Communications Act Amendments, 1952 (Public Law 554, ap- 

proved July 16, 1952) amended section 4 (b) to provide: 
* * * commissioners shall not engage in any other business, vocation, profes- 
sion or employment, but this shall not apply to the presentation or delivery of 
publications or papers for which a reasonable honorarium or compensation 
may be accepted. 

The legislative history of the 1952 amendment to section 4 (b) does 
not clearly show the intent of the change in language. The bill which 
passed the Senate proposed to add to the original section 4 (b) a 
proviso reading: 
but this shall not apply to the preparation of technical or professional publica- 
tions for which a reasonable honorarium or compensation may be accepted. 

This provision was included in the House amendment with only a 
slight change. The language was changed in conference to incorpo- 
rate the provisions that presently appear in the law. 

The conference substitute was explained in the conference report 
by the managers on the part of the House as follows: 

In the conference substitute, the provision has been somewhat modified in 
order to clarify its purpose and meaning. It is deemed advisable to permit not 
only the preparation of publications but also their delivery or presentation at, 
for example, public meetings. (See H. Rept. No. 2426, 82d Cong.) 

Mr. WitxtaMs. May I ask the witness a question right there. 

Mr. Campbell, in your statement, you indicate that section 4 (b) 
contains a proviso as follows—This is at the bottom of page 7 of 
your paper: 

Mr. CamMpBeLt (reading) : 

But this shall not apply to the preparation of a technical or professional publi- 
cation for which a reasonable honorarium or compensation may be accepted. 

Mr. Wituiams. A previous witness appears to make distinction be- 
tween the term “honorarium” and the term “compensation.” 
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In the general accounting interpretation of the law, do you make 
a distinction between the term “honorarium” and ‘ ‘compensation” 
and if so what is that ? 

Mr. Campse.y. We feel that the statute as it now is written speaks 
of honorarium or other compensation. 

So the definition so far as we are concerned is right in the statute. 

Mr. Witiiams. Is there any distinction or any difference in the use 
of the words used here between “honorarium” and “compensation” ? 

Mr. Campsett. I am unable to say that to give you the answer 
to that. 

Mr. Witutams. Honorarium is a compensation; isn’t it? 

Mr. Campseti. And honorarium so far as I can find out, an honor- 
arium is different from we will say a salary, by definition only in that 
it is a legal obligation. 

In other words, the definition of honorarium is such that it would 
indicate that if I agree to pay you an honorarium for a speech, you 
cannot make a legal ¢ case against me for that fee. 

Otherwise, I see no difference. 

Mr. Wit1aMs. It is rather difficult for me to reconcile that there 
is any difference between the two, in making a speech or presentation 
of a paper. 

For all purposes of the discussion here, there really is not any 
differentiation between them, is there ? 

Mr. Campsety. We see no distinction. 

Mr. O’Hara. Will you yield at that point? 

Mr. Wuu1aMs. I am through. 

Mr. O’Hara. This question occurs to me, while there might be no 
legal implication, if you received an honorarium, if you and I agree 
on compensation that would be a different thing, would it not? 

That would be recognized an arrangement that one of us was en- 
titled to compensation rand I would have a right to sue or you would 
have a right to sue. 

Would not that be true? 

Mr. Camepsetyt. Mr. O’Hara, as far as this particular statute is 
concerned, the words “other compensation”—in other words, the 
statute now reads: “reasonable honorarium or other compensation.” 

Mr. O’Hara. That “other compensation” was put in, in the Senate, 
was it not? Put in the conference between the House and the 
Senate? It passed the House with only—it did not use—it used only 
the word “honorarium.” 

Mr. Campse.L, Our record indicates that the expression, “honorar- 
ium and/or compensation” ran right through the bill, before con- 
ference and after conference. 

Mr. O’Hara. My recollection may be faulty, generally. Whether 
it was in the House or in the Senate, I have forgotten, the word 
“compensation,” certainly the word “honorarium” might have more 
limited meaning than the word “or compensation.” 

Would you agree with me on that, that comment on compensation, 
that is the term, broadens our general meaning of the word “hono- 
rarium” ? 

Mr. Campsetu. I think that is a fair statement, Mr. O’Hara. 

Mr. O’Hara. Thank you. 

Mr. Friynt. I thought I understood you a minute ago to use the 
expression “honorarium—or other compensation.” 
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Did you so do? 
Mr. Campsent. It was a mistake in the use of the word “other” — 
the words are “honorarium or compensation.” 

Mr. O'Hara. Thank you. 

Mr. Mounper. Proceed. 

Mr. Campse.L. To proceed: While, as indicated, the intention of 
the provision is not clear from the legislative history, nevertheless, 
we do not believe that the Congress intended to authorize receipt of 
an honorarium or compensation in those instances where the presenta- 
tion or delivery of public ations or papers is considered a part of the 
official duties of a commissioner, and for which he receives, or could 
receive, compensation or reimbursement of traveling expenses from 
the United States. 

Rather, we think the provision primarily was intended to cover 
situations more of a private nature, not related to a commissioner’s 
official duties, where he would not be "entitled to receive any compensa- 
tion or reimbursement from the Government. 

We have noted reports in the press to the effect that the General 
Accounting Office has been investigating the expense accounts of the 
Commissioners of the Federal Communications Commission. We 
have not been conducting such an investigation. However, the testi- 
mony given before this subcommittee will be taken into consideration 
in auditing the accounts of the Commission. 

As a matter of information, expenditures, except pay rolls, of 
Federal Communications Commission, Federal Power Commission, 
Federal Trade Commission, Interstate Commerce Commission, and 
Securities and Exchange Commission are audited centrally in the 
General Accounting Office by submission of the accounts and support- 
ing documents about 30 days after the close of each month. 

Payrolls are audited at the sites and are made on the basis of tests. 
The audit of the expenditures is also made by tests through the selec- 
tion of a pattern of audit developed each 6 months for each agency. 
Our audits of these accounts are made about 10 months after receipt 
of the documents. 

All audit work of the Civil Aeronautics Board is done at the 
Board’s offices. Audit work is currently directed to the review of 
financial transactions plus the exainination of certain related admini- 
strative functions. This audit work is relatively current. 

That concludes our statement, Mr. Chairman. We will be glad to 
answer any questions you or other members of the subcommittee may 
have. 

Mr. Movuper. Do you wish to ask any questions? 

Mr. Williams, do you have any questions? 

Mr. Witxtams. Not at this time. I would prefer to hear counsel 
first. 

Mr. Movuvper. Mr. O’Hara. 

Mr. O’Hara. I would like to hear counsel. 

Mr. Moutper. Proceed, Mr. Schwartz. 

Mr. Scuwarrz. You have said in your prepared statement that 
certain practices, while not specifically barred by law, do offend the 
sense of propriety. Is there any question in your mind as to whether 
or not it is legal for a Commissioner to collect from the Government 
full reimbursement for his travel and living expenses where such 
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expenses were actually paid by parties subject to the official 
jurisdiction { a 

Mr. Campsetn. Counsel, I think that it is a question of whether 
he would be on official business or not. 

Mr. Scuwartz. Well, if he were not on official business, certainly, 
it would not be legal for him to accept reimbursement from the 
Government, would it ? 

Mr. Camrsett. That is correct. 

Mr. Scuwarrz. Would there be any question in your own mind, 
following this type of thing, where the official concerned accepts per 
diem in lieu of his actual subsistence expenses from the Government 
and then has part or all of his actual living expenses paid by someone 
subject to his governmental authority ? 

Mr. Campsett. Dr. Schw artz, I think that, before I could pass on 
any specific case, I would have to have all of the facts and circum- 
stances surrounding the particular transaction. 

Mr. Scuwarrtz. In your statement, Mr. Campbell, you do say in 
such a case, if he received all of his expenses, then he is not entitled 
to the per diem allowance; I am reading on page 2 of your statement. 

Mr. Campsett. I think that is correct. 

Mr. Scuwarrz. On the other hand, if some of the subsistence ex- 
penses are paid by outside agencies, then, if this is the common prac- 
tice in the agency, the agency, itself, should take these circumstances 
into consideration in fixing the rate of per diem ? 

Mr. Campsety. That is correct. 

Mr. Scuwartrz. Would it make any difference if the actual—that is, 
the amount allowed by the Congress to reimburse the official for his 
living expenses are, in fact—that this amount is, in fact, inadequate, 
that, in fact, he has to pay more to live while on his Government 
business ? 

Mr. Campsetu. That is a very common problem, Counsel. It would 
not make any difference. 

Mr. Scuwartrz. I want to make that clear. If he has his travel ex- 
penses paid in full by some private party, is he entitled to claim such 
expenses from the Government ? 

Mr. Campsetyi. Again, if he is on official business ? 

Mr. Scuwartz. Either way; it might be business which his agency 
might consider official, but he has been reimbursed by the private 
party or company. 

Mr. Camrvsetu. He should not get both. 

Mr. Scuwartrz. Let me put it this w ay: If, in going over the Gov- 
ernment voucher and auditing it, you had a statement there that this 
man had been reimbursed by the industry, would you approve the 
payment to him by the Government ? 

Mr. Campsetu. No; we would disallow it. 

Mr. Scuwarrz. You would disallow it? 

Mr. Campsetu. Yes. 

Mr. Scuwartz. If you had the same statement with regard to hotel 
expenses, would you approve the full payment of expenses ! 

Mr. Camrpsety. No; we would disallow it. 

Mr. Scuwarrz. There is no question about that; this is not merely 
something which offend the moral sense of propriety. We are talking 
about you, as a legal watchdog of the agency. 
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Mr. Campsetu. That is correct. 

Mr. Scuwarrz. You would disallow it? 

Mr. Campseu. Yes. 

Mr. Scuwartz. I would like to ask you 1 or 2 other points. First, 
title 18, United States Code, section 1914, discussed on page 3 of your 
statement ; ; in your view, what effect does that have upon the payment 
of expenses by private persons, corporations, or associations, payment 
of the expenses of Government oflicials on business for which they 
could have been reimbursed by the Government? 

Mr. Camppett. We think—as I understand your questions, I am 
sure; I think I understand it properly. 

Mr. Scuwarrz. If you do not, I will try to clarify it, sir. 

Mr. CaMpsetu. Section 1914 of title 18 prohibits that. 

Mr. Scuwarrz. It prohibits the private party from paying any of 
the expenses of the Government official while on official duty ¢ 

Mr. Camrsety. That is correct. 

Mr. Scuwarrz. If the statute is violated, is, in your opinion, the 
penal provision violated by the Government official who receives the 
compensation ¢ 

Mr. Campsett. I think that, at that point, I would have to say the 
decision would be up to the Department of Justice and the courts. 

Mr. Scuwarrz. You have stated that this section prohibits the 
officer from receiving it. Can I not interpret that as leading to an 
aflirmative answer, so far as your opinion alone is concerned ¢ 

Mr. Moutper. The witness stated it was the Department of Justice. 

Mr. Camrnett. I so stated, but I think you went beyond that in 
your question. That is why I qualified it. 

Mr. Scuwartz. I do not intend to have you usurp the prerogatives 
of the Attorney General there. One other point, Mr. Campbell; inso- 
far as the provision of the Communications Act which you have re- 
ferred to is concerned, if a member of the Commission receives an 
honorarium in presenting a paper or delivering a paper on a trip 
which he is fully paid for, so far as travel and per diem expenses by 
the Government are concerned, fully paid for from the Government, 
is such receipt of an honorarium without reimbursement to the Gov- 
ernment of the expenses incurred by him proper ? 

Mr. Campse.u. We think it is improper. 

Mr. Scuwartrz. Thank you. No further questions. 

Mr. Moutper. Mr. Williams, do you have any questions? 

Mr. Witi1AMs. With respect to the payment by the Government of 
traveling expenses and per diem, and so forth, when such expenses 
are, also, paid by individual associations, I note that it presumes that 
the Government payment is made after such expenses have been paid 
by such association or individual. In this instance, as I understand it, 
from the dates that I have, on the exhibits before me, it anaes arp that 
the travel authorization was filed under date of October 1954, 
by Mr. Doerfer in the amount of $240.65 for traveling oe a is, 
and 5 days at $9 per day, $45 for him—and the check “which was re- 
ceived for Mr. Doerfer’s expenses, made out at the expense of the 
private association, was dated on a date in November, I believe, on a 
subsequent date thereto. Does the fact that the Government voucher 
was filed and the Government chec ‘+k was paid first alter the situation 
in this regard at all? And the check paid by the association was paid 
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subsequent to the time the Government voucher was paid. Did you 
understand my question ? 

Mr. Campse.u. Yes, sir. In answering your question, I, first, would 
like to say, with respect to any individuals involved in this hearing, 
we are not completely informed as to the facts surrounding the trips, 
and so forth. We will, as I have said, go into this in the ordinary 
course when we come to it for our scheduled audit. In answer to your 
question, the hypothetical question—Mr. Williams, generally, may I 
say this—I will put it hypothetically, if I may. 

“May I restate it in another way ? 

If a Government employee makes a speech to a private association 
and files a voucher for his expenses and for his travel, that voucher 
is subsequently approved and paid, and, later, this ‘employee i is reim- 
bursed by the association for his expenses, then, in that case, what 
would be the attitude of the General Accounting Office? Would it 
seek reimbursement from the individual, or would it consider him 
still in violation of this section of the law that you quoted? 

Mr. Campse.it. That is what is meant by disallowance. We would 
seek reimbursement from the individual. 

Mr. Witui1ams. Do you know whether or not reimbursement has 
been sought in this case, in the case of Mr. Doerfer? 

Mr. Campsety. I do not know whether it has or not, at this point. 
It has not, Mr. Williams, been sought; reimbursement has not been 
sought by my Office at this point. It might have been by the particu- 
lar agency involved. I donot know. 

Mr. Witurams. Do you feel that the circumstances that I related 
in my hypothetical question would remove that type of case from 
coming within the Criminal Code? 

Mr. Campse.u. The mere fact that we would disallow and collect, 
I do not think would remove it from possible criminal violation. 

Mr. Witu1ams. There is a distinction in my mind; there is some 
question in mind, rather, regarding the differences in the two types 
of cases. In case A, we will say, the individual affected files his 
voucher and receives his expenses from the Government prior to the 
time that he receives reimbursement from the association. 

In case B, the individual receives compensation or an honorarium 
from the association prior to the time that he receives Government 
compensation. Would you view the two cases in the same light? 

Mr. Campse.tu. From our point of view, we would view both cases 
in the same light. I think that, from there on, it would be a matter 
for the Department of Justice to consider. 

Mr. Wituiams. Thank you. 

Mr. O’Hara. You interpret, then, the language contained in the 
act of 1952, which permits the Commissioner or “employee to accept 
for the presentation or delivery or publication of papers, for which 
a reasonable honorarium or compensation may be accepted, to mean 
if the Commissioner accepted that from his view as an honorarium 
or other compensation—isn’t that plain ? 

Mr. Camppetyt. Mr. O’Hara, I would like to refer back to a state- 
ment by Mr. Coy—Wayne Coy, Chairman of the Federal Communi- 
cations Commission. 

Mr. O’Hara. Yes, sir. 

Mr. Camesetu. During April 1951. 
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Mr. Hate. April what? 

Mr. Campseu. April 1, 1951, in which this matter was discussed 
before the Senate committee. 

Mr. Hate. Before whom ? 

Mr. Campse.u. Before the Senate committee. And he says: 

Section 4 (a), S. 9073, would amend section 4 (b) of the present act in three 
principal respects. In the first place, it would add to the present prohibition 
against Commissioners engaging in any other business, vocation, profession, or 
employment during the period in which they serve on the Commission. 

A provision that this limitation shall not apply to the preparation of technical 


or professional publications for which a reasonable honorarium or compensation 
is paid. 


The Commission believes that this is a reasonable proposal, which should be 
adopted. 


It is a tradition on the Commission, as you gentlemen may know, for one or 
more members to be engineering Commissioners, with respect to technical 
knowledge in the radio field. Some of these Commissioners have written valu- 
able textbooks in the field of radio; where they or any other Commissioner have 
done so, it seems reasonable to allow them to receive a royalty on the books 
sold during their tenure in office. 

From that, I have arrived at, in my mind, the view that this 
is a qualification. 

Mr. O’Hara. It certainly grants the Commissioner, does it not, 
that privilege ? 

Mr. Campse.. In other words, they do not receive compensation 
over and above their compensation as officers or employees for doing 
their official business ? 

Mr. O’Hara. As I read it, it permits them to accept just what it 
says; to accept honorariums or other compensation for these other 
activities. Is that not true, in addition to their salaries that they 
receive. 

Mr. Campsett. In the cases given to us, the hypothetical cases we 
have received, that we have been asked about, the official business was 
implied, because there was a request for payment of per diem and 
expenses which would indicate that this was an official trip. 

Mr. O’Hara. Taking the present case, the Commissioner is invited 
to go out, and, before he goes, he does not know whether he is going 
to be paid an honorarium or not, or compensation. He makes the trip. 
He draws an order for Government transportation and he is carried 
on Government transportation, the Government pays for it. Subse- 
quent to that, the private industry offers him an honorarium or com- 
pensation. 

Do you say that he cannot accept that as an honorarium or compen- 
sation without being criminally liable and without being liable to 
reimburse the Government for whatever he received ? 

Mr. Campse.t. It is the view of my Office that, if he was on official 
business, any officer or employee of the Government on official busi- 
ness, reimbursed for travel and for expenses on that trip, then he 
should not collect from an outside agency. 

Mr. O’Hara. Have you ever had the specific case before your Office 
before ? 

Mr. Campseti. We have had no cases. 

Mr. Bennett. Mr. Campbell, along the line that Mr. O’Hara was 
inquiring, I would like to ask as to the 1952 amendment of the FCC 
honorarium business. As I read that, there is nothing that would 
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permit, nothing that would authorize, a Commissioner to accept ex- 
penses as such. He can accept a reasonable honorarium or compen- 
sation. Is that the way you read it? 

Mr. Campsety. I have considered that, and I feel that reimburse- 
ment of expenses is a form of compensation, as the word is used in 
this 

Mr. Bennett. All right—— 

Mr. Campsett. In the statute. 

Mr. Bennerr. That is the point I wanted to ask about. If a Com- 
missioner makes a trip to give a speech, he is entitled to collect com- 
pensation. Would that compensation—does the statute intend it to 
cover the expenses, in other words, as to compensation, and not ex- 
penses as such in the sense that we ordinarily regard them? 

Mr. Camrseiu. I think I understand what you are aiming at. 
What you are attempting to explain to me, I try—well, we think, 
in our Office, where a person, a Government official or employee, 
receives reimbursement for expenses, which happens frequently, that 
is a form of compensation to him. If he turns it over to the Govern- 
ment, it is a form of compensation to the Government. 

Mr. Bennett. The compensation, under this statute, he has a right 
to take it, hasn’t he ? 

Mr. Camppe.i. We don’t think so. We don’t think so. If he is on 
official business 

Mr. Bennett. This language—is it ambiguous in that regard? In 
other words, suppose a Commissioner left W ashington to go to Balti- 
more, on official business tomorrow; he is entitled to $12 or whatever 
it is for expenses. Then suppose, while he is there, he is invited 
to make a speech. And, in submitting his bill, he collects per diem 
on the official business. And he asks the people that he makes the 
speech for, for $500, let us suppose, instead of the per diem—that his 
actual expense, instead of being $12, suppose they were $20. Is the 
amount of $500 that he received as the honorarium chargeable; in 
other words, is he receiv ing duplicate expense money, or is the amount 
he received over the actual compensation or honorarium within the 
meaning of this language ? 

Mr. Camrre.i. Of course, the opinion you are asking me now is 
the kind of opinion we spend weeks and weeks on deciding, because, 
in answering it properly, we are setting precedent which we feel we 
should stand by as the years pass. But I will say this; that, in this 
particular case, if the man makes a talk on his own time, in the case 
that you have just mentioned, if he should at hight have a talk, and is 
paid for it, and it is not in connection with his official duties as an 
officer of the Government, then I should say that it would be entirely 
all right. 

Mr. Bennetr. Suppose the expenses exceeded the per diem or 
honorarium or the compensation that he got was used to pay his 
expenses / 

Mr. Camrvetu. I'd have to see the entire picture and study it very 
carefully before I would pass on that. 

Mr. Harris. Mr. Chairman, could I attempt to clear up this ques- 
tion or difference between “honorarium” and “compensation” there 
seems to be a great deal of confusion about? 
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1 participated in the legislation that was adopted amending the 
act of 1952. Senator McFarland was the or iginal author of the bill 
which the Senate passed, and it came over to this committee. I par- 
ticipated in the hearings before this committee, the debates on the 
floor of the House, and in the conference. Mr. Percy Priest, who 
was a member of the committee at that time, and Mr. Henshaw, too, 
both of whom are deceased, were other members of the conferees, as 
well as others, I believe. 

I know, if you will read the legislative history behind this, in order 
to try to come to a conclusion as to what you feel caused the 2 
terms—that is, the 2 words, “honorarium” and “compensation”—to 
be used, you will find this: 

It was or igins illy the thought in the discussion as proposed in that 
bill that the Commissioners, ~ themselves, should be permitted, in the 
preparation of a speech and going out "and delivering it, to have a 
reasonable honorarium. 

The question arose then: What about the technical member of the 
Commission, an engineer, as you mentioned a moment ago, preparing 
some kind of discourse which he put a lot of time and effort on? He 
would not go out and give a speech but that he should have some com- 
pensation for it. 

In order to permit that individual to receive compensation for that 
type of service, where he did not go out and make a speech, neces- 
sarily, for which he would get an honorarium, but that he might be 
paid for his labors in that effort, for that kind of work, the term 

“compensation” was included. 


That is the way I remember those two terms coming within the 


5 


province of the act of 1952 which was considered in the 82d Congress, 


was it not, 1951 and 1952? 

Mr. Bennerr. Will you yield ? 

Mr. Moutper. May I make an observation? There seems to be so 
much discussion about the difference as to whether or not the words 
“honorarium” and “compensation” are synonymous, the question I 
wish to ask you, and it seems to me most important, is what this “hon- 
orarium” or “compensation” may be paid for, For what it may be 
accepted, it seems to me, is, therefore, the delivery of publication or 
paper. Since you have read a while ago what you understood in the 
discussions on the bill, what is meant by the delivery of publications 
or papers 4 

Mr. Camrpety. Our reference on page 7 of my statement was to 
the conference report by the managers on the part of the House, and 
that reference was as follows: In the conference substitute, the pro- 
vision has been somewhat modified in order to clarify its purpose and 
meaning. It is deemed advisable to permit not only the preparation 
of publications but, also, their delivery or presentation, at, for ex- 
ample, public meetings. That seems very clear to me. 

Mr. Moutper. Do you have any questions ? 

Mr. Hate. It is perfectly natural for a professional association like 
the NARTB to seek the attendance of a member of the Commission, 
of the FCC, to make a speech at a convention or regional meeting, 
isn’t it? 

Mr. Camrsett. Mr. Hale, I am not familiar with the industry that 
way. I don’t know all of the facts. I really can’t answer your ques- 
tion properly. I assume so. 
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Mr. Hate. At any rate, the evidence which we have received today 
makes it abundantly clear that the NARTB was most anxious to get 
Mr. Doerfer to go out there and make that speech. You do not think 
that is ambiguous, do you ¢ 

Mr. Campsett. I don’t think it is. 

Mr. Hate. It is not ambiguous? 

Mr. CampseLL. No. 

Mr. Hate. You think it does not apply to a public meeting? 

Mr. Campsetu. I say it is not entirely clear. I don’t think it is 
ambiguous. 

Mr. Hate. You say it is not ambiguous, but then you say it is not 
entirely clear ? 

Mr. Campsetu. Not entirely clear. 

Mr. Hate. Allright. Page 8 of your testimony, you say : 

We think the provision primarily was intended to cover situations more of a 
private nature, not related to a Commissioner’s official duties. 

Will you give an example of a situation of a private nature to which 
the statute might apply ? 

Mr. Camrsety. I think it is possible for a Government official to 
make a trip to a commencement exercise, we will say, at a university. 
That would be in the nature of a private project which would be apart 
from the job. 

Mr. Hate. You think that would be all right, if a university asks 
him to deliver a lecture on the construction of the Federal Communi- 
cations Act—that would be all right ? 

Mr. Camese.y. I think it would. 

Mr. Harte. Why would an address at Yale University, for example, 
be any more private than an address at a convention of the NARTB? 

Mr. Campse... I think the subject of his address would be the de- 
ciding factor. 

Mr. Hate. If Mr. Doerfer went to Yale and gave a lecture on the 
Greek verse, he could get paid for that? 

Mr. Campsetw. I think he could. 

Mr. Hare. But, if he does go to Spokane and talks to a great as- 
sociation about something that he knows about, without any reflec- 
tion on Mr. Doerfer’s knowledge of the Greek verse, you think the 
statute does not apply ? 

Mr. Campse.t. I think it is within his official duties to do that. 

Mr. Hate. I respectfully differ with you. 

Mr. Frynt. In an area which primarily produces watermelons, 
they want to suddenly erect a television station, and the people in 
charge of that particular station, the owners of it, were to invite a 
member of the Federal Communications Commission to come down 
and participate, to throw the switch that put the station into opera- 
tion, and then say a few words, and he limits it to a few, out of con- 
sideration of the audience, and at the conclusion of the entire pro- 
gram he was given 1 watermelon; if he, also, received his dirtlane 


travel down there, and either $9 or $12 per day, would the receiving 
of that watermelon in any way make his act of filing his per diem and 
transportation, either improper within your Office or violation of the 
law ? 

Mr. Campsetyt. Mr. Flynt, if you will submit that to my Office, we 
will give you an answer in about 3 weeks. I wish I could give you an 


an 
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answer now. I would have to consider that kind of problem very 
carefully over a period. 

Mr. Fiynv. isn I to understand from what you have previously 
said that, if he receives $575 one standard of propriety would apply, 
and if he receives a dollar watermelon another standard would apply ? 

Mr. Camppety. I think, in general, it would make a difference. 

Mr. Fiynt. You do think it makes a difference ¢ 

Mr. Campse.u. That is right. 

Mr. Fiynv. That is, if a man steals a dollar and another man steals 
$575, you consider there is a difference because there is a difference 
in the amount ? 

Mr. Campsetu. Are you talking about a gift to the man? If it is 
a gift, as I said in my statement, I think if it is a gift of a lunch or 
something very minor, it is a courteous thing, perhaps, to do on the 
part of the outsiders or on the part of the men to receive it. But I 
didn’t think it is a case of stealing. 

Mr. Fiynr. Let me ask you this: Would you give us your opinion 
of the word “honorarium” ? 

Mr. Campse.t. I can give you it; it reads as follows, which I have 
found in the book : 

An honorarium is an honorary payment or reward, usually in recognition of 


gratuitous or professional services on which custom or propriety forbids any fixed 
business price to be set or for which no payment can be enforced at law. 


Then there is some addition here which does not, I think, enter into 
this discussion. 

Mr. Fiynr. Do you want to add that at this point, or do you want 
to go to the next question ? 

Mr. Camppeti. The clause that is added, or the phrase : 


As in the case of counsel in Great Britain and some States in the United States 
or in the case of some tradition in England. 


That is the best definition I can find on the word “honorarium.” 

Mr. Fiynr. Will you give us your opinion or a written definition 
of the word “compensation” ¢ 

Mr. Camrppewy. I do not think I could do it at this time. I would 
be very glad to submit it to you, to the subcommittee, in the next few 
days. 

Mr. Fiynvt. I would like for you to do that; to supply it for the 
records. 

(The information to be supplied is as follows :) 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 21, 1958. 
Hon. Oren Harris, 
Chairman, Special Subcommittee on Legislative Oversight, Committee on 
Interstate and Foreign Commerce, House of Representatives. 

DEAR Mr. CHAIRMAN: In our testimony before the Special Subcommittee on 
Legislative Oversight on February 3, 1958, we stated in response to a question 
from one of the members that we would attempt to supply for the record a 
definition of the word “compensation” as used in title 47, United States Code. 
section 154, pertaining to the Federal Communications Commission. 

The particular language in title 47, United States Code, Section 154, containing 
the word “compensation” is as follows: 

“Such Commissioner shall not engage in any other business, vocation, pro- 
fession, or employment; but this shall not apply to the presentation or delivery 
of publications or papers for which a reasonable honorarium or compensation 
may be accepted.” [Supplied.] 
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In our opinion the word “compensation” does not have a precise definition but 
rather the meaning thereof would depend on other words with which it is used 
as well as the subject matter of the legislation (Weigle v. City and County of 
San Francisco, 72 P. 2d 902, 904). 

Webster’s International Dictionary, 1951, defines compensation as follows: 

“That which constitutes, or is regarded as, an equivalent or recompense; * * * 
that which compensates for loss or privation; amends; renumeration; recom- 
pense; as, compensation to dispossessed owners.” : 

Ballentine’s Law Dictionary, 1948, defines compensation as “A return which ' 
is given for something else; a consideration,” and Black’s Law Dictionary, 1933, 

says that compensation is “Indenification; payment of damages; making 

amends; making whole; giving an equivalent or substitute of equal value; that ; 
which is necessary to restore a party to his former position. * * * The remunera- 
tion or wages given to an employee, or especially, to an officer. Salary, pay or 
emolument.” 

In our decisions we have indicated that the term “compensation” in its general 
accepted meaning embraces both fees and salary as well as remuneration 1 
received in other forms for services rendered (26 Comp. Gen. 501 and cases 
cited therein). 

Sincerely yours, 





: 
( 
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JOSEPH CAMPBELL, ; 

Comptroller General of the United States. 
Mr. Frynt. Did I understand you correctly a while ago when you : 
told one of my colleagues on the committee that you considered an ¢ 
“honorarium” and ‘ ‘eompensation’ ’ substantially the same? 
Mr. Camrse tt. I do. 
Mr. Friynrt. I have no further questions. 
Mr. Wit1ams. Take the hypothetical case of the commissioner 
who files his voucher and receives his payments from the Govern- 7 
ment for expenses incurred in a trip to speak before a private as 
sociation or private organization and who is subsequently reimbursed 
for the same expenses by that organization, does your office have 
authority under the law to accept reimbursement for the Govern- | 


ment payment from that commissioner ? 

Do you understand the question ? | 

Mr. Campseiu. This is again one of those problems we have ae 
faced. This would have to be considered very carefully. I will sa 
this, that we would be inclined to allow the payment made to ‘eo. 
from Government funds to stand and to request reimbursement, 

rather to request deposit with us, with the Treasury, of the money 
he received from the outside agency. 

Mr. Wiitams. Or at least he must have to cover the check that 
the Government had paid him ? 

Mr. Campsbetu. No; I think that we would require the entire pay- 
ment that he received. 

Mr. Wituiams. Even though part of the payment made to him 
by the private agency was to cover expenses of another person—in 
this case his wife ? 

Mr. Camrsreti. We have never had this problem of a wife’s ex 
penses on Government business to date. 

I never made a decision on it. My predecessors have not. I have 


ae ae a ee 


Mr. Witt1ams. You would have authority to accept from him 
reimbursement for the amount that had been paid to him by the ' 
Government ? 

Mr. Campvett. That is correct. | 

Mr. Wit11ams. Thank you. : 


expressed my view in this statement. 
| 
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Mr. Hesevron. On the last page of your reply, you refer to 4.25 
governing the conduct of officers and employees of the General Ac- 
counting Office, your attention being invited to paragraph 3 on the 
subject of “gratuities.” 

That is not a statute. Do you have that here? 

Mr. Campsett. I am sorry—I had intended to have that attached. 
But we have copies here, I believe. 

Mr. Heseiton. Would you see that it is placed in the record? 

Mr. Camrse.t. If it is agreeable I would like to furnish the com- 
mittee with copies of it. 

Mr. Hesevton. I just want it in the record. 

(The information is as follows:) 

December 16, 1954 
Instruction No. 201 
CONTROLLER GENERAL'S OrpEeR No. 4.25 


CONDUCT OF OFFICERS AND EMPLOYEES 

Purpose 

1. It is axiomatic that ethical standards and morals in the Government serv- 
ice should be of the highest order. The General Accounting Office expects its 
officers and employees to maintain the strictest Government standards of in- 
tegrity. It expects them by word and deed to reflect a criterion of conduct com- 
mensurate with the unique functions and special trust imposed upon the Office. 
The spotless record of the Office is an enviable hallmark and it must be pre- 
served. No rules, regulations, or statements of conduct can be effective without 
the use of commonsense and good judgment by the individual, plus the moral 
dictates of his conscience. However, there are certain policies which need to be 
reiterated as fundamental guidelines to assist all personnel of the General 
Accounting Office in meeting various situations involving the work of the Office, 
intragovernmental relationships, contacts with public and private interests, 
and unofficial activities. 


Conduct 

2. The personal demeanor of officers and employees of the General Accounting 
Oflice is subject to the closest public and official scrutiny and as representatives 
of the Office they are judged by their personal associates and activities as well 
as by their official actions and conduct. In all their dealings, officers and em- 
ployees of the General Accounting Office shall so conduct themselves as to 
permit no possible basis for suspicion of unethical practices. The obligation to 
protect fully the interests of the General Accounting Office, and of the Govern- 
ment as a whole, demands the avoidance of circumstances which invite conflict 
between self-interest and integrity of one’s employment. Loyalty to the Office 
and its programs and purposes as an agency of the Congress is a necessary 
attribute. 


Gratuities 

3. General Accounting Office personnel shall not accept any gratuity or favor 
of any nature whatsoever, directly or indirectly, from any person, firm, corpora- 
tion, or other entity, which in any possible manner could be considered as moti- 
vated by the expectation of any special benefit to the giver arising from the 
fact that the officer or employee is employed by the Government or the General 
Accounting Office. 
Outside employment 

4. (a) The interest of the United States requires that the employees of 
the General Accounting Office refrain from (1) engaging in any work, for 
financial gain or otherwise, not connected with their official duties, that may 
tend to impair their mental or physical capacity to render proper and efficient 
service at all times; (2) accepting employment from individuals, concerns, 
or offices transacting business with the United States; (3) engaging in any 
employment which by its nature is related to the work, the function, or 
the responsibility of the General Accounting Office in such a manner that a 
reasonable question of propriety might be raised should any employee of the 
General Accounting Office accept such employment. 


32090—58—pt. 1 20 
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(b) Before engaging in any outside employment, it will be necessary, there- 
fore, for employees to submit a statement in writing outlining (1) the character 
and working hours of the proposed employment, and (2) the name and 
address of the prospective employer; and to receive written permission from 
this Office prior to their acceptance of such employment. 

(c) It shall be the policy of the General Accounting Office not to continue 
in its employment any person who is engaged in, or who is affiliated with any 
firm or individual engaged in, or who in any way represents himself as being 
engaged in or affiliated with any firm or individual engaged in, the practice 
of law or accountancy or otherwise appearing for or representing clients before 
any court or before any department, commission, board or other agency of the 
Government. 


Indebtedness of employees 

5. (a) The General Accounting Office regards with disfavor an employee who, 
without specific and adequate cause, refuses or neglects to meet his financial 
obligations. 

(b) While the General Accounting Office does not propose to become a collec- 
tion agency for private creditors of its employees, each complaint of nonpayment 
of a debt will be referred to the employee concerned and the employee will be 
requested to submit a report in writing relative thereto. 

(c) An employee who, without specific and sufficient reasons, habitually fails 
or refuses to meet his financial obligations, or who otherwise demonstrates 
personal and financial irresponsibility, will be considered for separation from 
the service. 

Laws 

6. Statutes pertaining to conflict of interests include the following: 

Title 5, United States Code, section 99, which prohibits a former department 
employee for a period of 2 years from acting as attorney or agent to prosecute 
any claim against the Government which was pending in any of the departments 
during his tenure. 

Title 18, United States Code, section 281, which prohibits an employee of the 
Government from receiving any private compensation for services in relation to 
any matter in which the Government is interested before any department or 
agency of the Government. 

Title 18, United States Code, section 283, which prohibits an employee of the 
Government from acting as agent or attorney for prosecuting any claim against 
the Government. 

Title 18, United States Code, section 284, which prohibits a former employee 
of the Government for a period of 2 years from prosecuting claims against the 
Government connected with his former duties. 

Title 18, United States Code, section 434, which prohibits an employee of the 
Government from acting as agent of the United States for the transaction of 
business with any firm or corporation if he is directly or indirectly interested 
in the pecuniary profits or contracts of such firm or corporation. 

Title 18, United States Code, section 1914, which prohibits an employee of the 
rovernment from receiving any salary for his services as a Government em- 
ployee from any source other than the Government or a State. 

Compliance 

7. Any matter coming within the provisions of this order arising in the Gen- 
eral Accounting Office will be referred immediately by the chief of the office or 
division or other official concerned to the Division of Personnel for appropriate 
disposition or to the Comptroller General in serious matters. The chiefs of 
offices and divisions shall have the responsibility to determine that this order 
is fully complied with and to issue whatever supplementary instructions deemed 
desirable. 


Mr. Hesevton. If you will turn to page 8 of your statement, I would 
like to ask you a question or soabout that. You say: 


We have noted reports in the press to the effect that the General Accounting 
Office has been investigating the expense accounts of the Commissioners of the 
Federal Communications Commission. 

That, of course, is a general statement. What reports in the press 
do you refer to? 
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Mr. Campsetu. Well, there have been many reports. There have 
been several reports and we have had many telephone calls. 

I merely wanted to draw attention to our problem in that we have 
had many, many requests from outsiders as to what are we doing 
and what are we finding ? 

And I thought it well 

Mr. Hesetron. Are you referring to any special or specific reports 
in any newspapers ? 

Mr. Campse... I think, we have offices all over the country, and we 
have had them sent in from other cities. 

Mr. Hese.ton. This is placed in a formal statement by you, as the 
Comptroller General of the United States to this committee in this 
matter. 

That is a general statement. It refers broadly to some kind of 
reports. What I am asking you is, What led you to make that state- 
ment ? 

What specie statements led you to incorporate that in your 
statement ! 

Mr. Campsetu. We have a considerable file of clippings on this in 
our office, and I just do not seem to have a sample of them here. 

Mr. Heseiron. I assumed—— 

Mr. Campse.u. I think there was an article in this morning’s Post, 
or the Saturday morning Post, the Washington Post. 

Mr. Hesevron. Do you know who wrote the article? 

Mr. Campsety. Not offhand, I do not recall. 

Mr. Hesetron. Is that the one? When was this paper prepared ? 

Mr. Camrse.i. My statement ? 

Mr. Hesevron. Yes. 

Mr. CampBe.u. Over the weekend. 

Mr. Hesevtron. Over the weekend ? 

Mr. Campse.y. Yes. 

Mr. Hesevron. Was that the reason for the incorporation of that 
particular sentence ? 

Mr. Campsetu. Not that particular article. It was one of several 
articles that we have seen. 

Mr. Hesetron. What I am interested in, Why did you incorporate 
that asa formal statement in this hearing ? 

You must have had some reason for stating it, not that there have 
been numerous reports, but it says that the General Acc ounting Office 
has been investigating the Federal Communications Commission. 

There must have been one or more articles that led you to make 
that statement to say, “We have been conducting such an investiga- 
tion.” 

Consequently, I would like the record clear as to who made that 
statement, where it appeared, and why your statement has it. 

Mr. Camrsett. We will be very glad to submit the articles that we 
have with respect to the telephone calls we have received. 

I am not sure we have a record of those. 

Mr. Heserron. I am confining myself to what you say here, we 
have noticed reports in the press. 

Can you not give us the references here this moment of what reports 
you had? 
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Mr. Campsett. I cannot give them at this moment but we have the 
clippings. 

Mr. Hesetron. How many of them are there ? 

Mr. Camrse.t. How many are there ? 

Mr. Hesetron. How many of them 

Mr. Campsetz. Oh, I would say 4 or 5. 

Mr. Hesston. When did they begin ? 

Mr. Campsext. I am not sure. I do not remember the date. 

Mr. Hesetton. Have you any scaleanbet 

Mr. Camrsety. I cannot estimate. I remember I had a telephone 
call some time ago, it must have been a week ago, I think. 

Mr. Moutper. May I ask what the relevancy of this is ? 

Mr. Hesexton. I do not know why it is relevant. 

I know it is in the statement. 

Please understand, I am not suggesting that you put it improperly 
in the statement. 

Mr. Camesetu. Very definitely. 

Mr. Hesetron. I suppose it was very serious. 

The report of the investigations of the GAO, generally speaking, is 
considered a serious matter and a reflection on the person investigated. 

Mr. Campesety. That is correct. 

Mr. Heseuron. I would like to know what the sources of the press 
reports are, or were. 

If you cannot answer that, Mr. Campbell, I do not want to prolong 
this. 

Will you furnish a complete statement of all of the press reports 

to which you referred which led you to put that in your formal 
statement ? 

Mr. Camrsetu. Yes, sir. I just wanted to make clear there is some- 
thing relevant here. I hope that I have made myself clear that we 
have had any. 

Mr. Hesetron. You take that up with the chairman. 

He raised the question of relevance. 

(The information is as follows:) 





COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 11, 1958. 
Hon. MorGan M. MOuLDER, 
Chairman, Special Subcommittee on Legislative Oversight, Committee on 
Interstate and Foreign Commerce, House of Representatives. 

DEAR MR, CHAIRMAN: During my testimony before your subcommittee on 
February 3, 1958, Congressman John W. Heselton requested information as to 
why there was included in my prepared statement the following: “We have 
noted reports in the press to the effect that the General Accounting Office has 
been investigating the expense accounts of the Commissioners of the Federal 
Communications Commission * * *.” 

The reason for the inclusion of the remarks quoted was that we thought there 
was, at least, an implication from press articles that the General Accounting 
Office had been making an investigation of the individual expense accounts of 
the Commissioners of the Federal Communications Commission for some time. 
This was not the case and we thought we should make it clear to your sub- 
committee, and to others concerned, that such an investigation had not been 
made. We also believed that reading of the press reports might cause your 
subcommittee to be under the impression that we would be in a position to 
testify on the expense accounts of individual Commissioners when we appeared 
before your subcommittee on February 3 

Mr. Heselton also asked that we furnish a reference to the press articles con- 
taining the referred-to reports. A reference to two such articles is as follows: 
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An article by David Wise contained in the February 1, 1958, edition of the New 
York Herald Tribune stating specifically that the Comptroller General had been 
studying Government expense accounts of FCC members. 

An article by Neil MacNeil contained in the Washington Post and Times 
Herald of February 1, 1958, stating that the ‘‘General Accounting Office, the con- 
gressional ‘watchdog’ over Government spending has been investigating FCC 
expense accounts.” 

It is requested that this letter be inserted in the record of the hearings at the 
appropriate point. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 

Mr. Wii1aams. I think, Mr. Chairman, the witness started to make 
a statement, and didn’t finish; he was interrupted. I think it might 
be well for him to explain, to use the relevancy of it. 

Mr. Camrpett. In any matter in which my office becomes involved, 
we are a sensitive agency, and therefore any activity of ours be- 
comes—frequently becomes—of interest to people on the outside, and 
we have had several telephone calls. I personally have had them at 
home and at my office, and many of our staff have, and I thought that 
there had been a misunderstanding here and I would like to correct 
it because we are not prepared to make any report on anything that 
has been done, and nothing has been done by us so far except our 
normal everyday audit work. 

Mr. Moutper. My point is, my question is whether or not you re- 
ceived such reports or that they had actually existed. I am wonder- 
ing about the relevancy of trying to go into detail and determine each 
and every source of reports which you have received. 

Mr. Harris? 

Mr. Harris. Mr. Chairman, I have just a couple of questions. 

Mr. Campbell, on page 2 of your statement you say—you pointed 
out in answer to the letter referred to that the per diem allowance 
to officers and employees of the Government, described as section 3 
of the Travel Expense Act of 1949, 63d Statutes at large, page 166, 
amended, is expressly stated to be— 


in lieu of actual expenses for subsistence— 


then you say— 


and thus contemplates that at least some expense for subsistence will be in- 
curred— 
and so forth. 

Do I take that as your meaning that an official traveling on per 
diem, say he gets $12 or $9, whatever the amount might be, and if 
he spends some or all, or more of that per diem, that is within his own 
discretion ? 

Mr. Camrsett. That is correct. 

Mr. Harris. In other words, if he were to spend for his actual ex- 
penses half of that, or spend all of that, or twice that, that would 
come within the statute, in his authority ¢ 

Mr. Campse.u. Yes, sir. 

Mr. Harris. Now, the second question, then: 

Assuming that the Commissioner of the Federal Communications 
Act, because the statute referred to a moment ago with reference to 
compensation and honorariums is applicable to him, assuming that a 
member of the Federal Communications has an invitation to go to 











304 REGULATORY COMMISSIONS AND AGENCIES 


Kansas City, as an example, and has a per diem of $12 a day and 
he spends some amount of that going out as part of his actual ex- 

enses, and while he is there he stays in a hotel room that costs him 
312 a day, or $15, whatever it might be, and even though he has been 
out some expense himself in cab fares, or whatever expenses there 
might be in subsistence, the hotel bill is picked up, paid by whoever 
invited him there for that occasion, would, in your opinion, under 
the circumstances, the payment of the hotel bill by whoever invited 
him there nullify his right to draw the per diem, or would it in any 
way be improper? 

Mr. Campsetu. I don’t think—it is a rather involved situation, Mr. 
Harris. 

Mr. Harris. Well, it may be, but that is precisely what we have 
got presented to us, and we would like to know. 

Mr. Campsety. I don’t know the details of that. But I will say 
this: he cannot receive both. He cannot receive per diem from the 
Government, a salary from the Government, on official business and 
also be paid by an outside agency. 

Mr. Harris. No. He is not paid one cent by an outside agency. 
Under the example that I have given, he goes to meet this particular 
obligation. While he is there, his hotel bill is paid by somebody 
else. It may or may not be a lot more than the $12 per diem that 
he is allowed, and he may have spent part, all, or more of the $12 in 
other types of subsistence. 

Now, the mere fact that someone else paid his hotel bill, not him, 
would that come within the statute? 

I think, probably, I would rather you would take that and study 
it over, and give me an answer. 

Mr. Camerse.u. I think so, because we are getting into an area here 
where there may be many, many cases like this, and what we say 
here might bind us. 

Mr. Harris. That is true, and I think it is just that important and 
it should be cleared up. 

That is all, Mr. Chairman. 

(The information requested follows:) 

COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 21, 1958. 
Hon. OREN Harris, 
Chairman, Special Subcommittee on Legislative Oversight, 


Committee on Interstate and Foreign Commerce, 
House of Representatives. 


DEAR Mr. CHAIRMAN: During the course of our testimony before the Special 
Subcommittee on Legislative Oversight on February 3, 1958, you asked for our 
views whether a person on per diem who has incidental expenses can claim per 
diem if the hotel bill was paid by an outsider. We agreed to furnish our views 
at a later date. 

As indicated in our prepared statement, a Government officer or employee in 
a travel status whose travel orders provide for a stated rate of per diem in 
lieu of subsistence is entitled to his full per diem rate as long as some expenses 
of subsistence are incurred. In the case presented in your question we would 
view the per diem payment as proper and regard the payment of the hotel 
expenses by an outsider as prohibited by title 18, United States Court, section, 
1914, assuming they were received and paid in connection with the services per- 
formed by the employee for the Government. 

Sincerely yours, 


JosEPH CAMPBELL, 
Comptroller General of the United States. 
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Mr. Moutper. Mr. Bennett? 

Mr. Bennetr. Mr. Campbell, if I understood you correctly, you 
interpret the words in section 4 (b) “reasonable honorarium or com- 
pensation” to include expenses. 

Mr. CaAmpsBeELL. Yes, sir. 

Mr. Bennett. Therefore, is it also reasonable to assume that in 
such a case expenses are part of the honorarium, part of the com- 
pensation, as distinguished from expenses, per se? 

Mr. Campse... I don’t think I could answer that. In other words, 
if he has one payment of expense, he has compensation and honorarium 
and an expense payment, whether it would be divided equally as 
between the honorarium and the compensation? I couldn’t say. 

Mr. Bennett. This language doesn’t say anything about expenses. 

Mr. Campse.. It is compensation. 

Mr. Bennett. Compensation. All right. 

You say that expenses are covered by the word “compensation.” 
Now, he is entitled to get compensation. Consequently, my question 
is this: 

If expenses are included as the word “compensation” or honorar- 
ium,” then are they considered as expenses, as you use the words? In 
other words, is it part of his pay? Does the statute mean—it says it 
doesn’t specifically mention expenses, but you assume that expenses are 
included in the word “compensation.” 

Then, do expenses become part of the compensation to which he is 
entitled, irrespective of what other expense he may get from some- 
body else, the rascals or any other person ¢ 

Mr. Campsett. The only definition I have to offer on honorariums 
is this definition which I read a moment ago, and there, since there is— 
there is no difference between it and compensation; it also follows 
that an honorarium may also cover expenses, 

Mr. Bennett. So that if he gets expenses, it could be considered 
as part of his honorarium rather than expenses, as such? Is that a 
fair 

Mr. Camrse.u. If we accept this definition, which is the best I can 
offer, and which says that an honorary payment or award usually 
in recognition of gratuitous or professional services. 

Mr. Bennett. If that interpretation is correct, it wouldn’t make 
any difference who else he got expenses from, would it, because if it 
is included in the honorarium or the compensation part of the two 
things he is entitled to get, then what iieemans does it make who 
else he might get the same expense from, so-called ? 

Mr. Campse.u. That is the problem that Mr. Harris has posed. 

Mr. Bennett. I don’t think his was the same problem. 

Mr. Campseti. Well 

Mr. Bennett. Could we have an answer to that question, because 
certainly it is not clear to me just how that language should be con- 
strued in relation to expenses. I think it is very important to this 
committee in this particular investigation to know whether compensa- 
tion—whether expenses are included in compensation and whether ex- 
penses are part of the compensation fee or whether they are something 
separate and apart from compensation. 

That is all. 
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(The following letter was later received :) 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 21, 1958. 
Hon. OREN Harris, 
Chairman, Special Subcommittee on Legislative Oversight, Committee on 
Interstate and Foreign Commerce, House of Representatives. 

Dear Mr. CHAIRMAN: During the course of our testimony before the Special 
Subcommittee on Legislative Oversight on February 3, 1958, we were asked as 
to whether expenses are included in the term “compensation” as used in title 47, 
United States Code, section 154. We indicated that the answer to such question 
would be supplied for the record at a later date. 

It is our opinion that the answer to the question depends on the other words 
with which the word “compensation” is used as well as the subject matter of the 
particular legislation. The decisions of the courts seem to bear this out. The 
courts have held in some cases that certain expenses are included within the 
term “compensation.” In others the courts have held that expenses are excluded 
from such term. 

The decisions of the Comptroller General have usually defined the term “com- 
pensation” as not including travel expenses, particularly in those instances 
where there is a restriction on the amount of “compensation” which may be re- 
ceived by an officer or employee. On the other hand we have indicated that 
where an agency has authority “to fix the compensation of its employees” it 
may include travel expenses as a part of compensation. 

Considering the sense in which the term “compensation” is used in. title 
47, United States Code, section 154, we believe such term should be given a 
broad interpretation and thus might include expenses in a given situation. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 

Mr. Movutper. Mr. Wolverton. 

Mr. Wotverton. Mr. Chairman, I find it rather difficult to get the 
information that I would like to have that would clearly set forth the 
opinion and the reasons for it of the General Accounting Office. 

For instance, the statement that has been made by Mr. Campbell 
refers to a letter that he received from the committee. It also refers 
to a letter that he has written in reply. 

I do not know what was in the letter that was sent to Mr. Camp- 
ell. don’t know the exact rep V lat Was made to ie ietter, nor 
bell. I don’t | t] { ly that made to the letter, not 
do I know whether the letter carried all of the circumstances and 
facts that the Accounting Office was entitled to have before it in ex- 
pressing an opinion. 

I think those who are on this committee, who h: appen to be lawyers, 
are aware of the fact that when a hypothetical question is addressed 
to a witness, it must state fully and completely all of the facts and 
the exact facts in the case on which an opinion is re quested. 

Therefore, it seems to me to become very important that before the 
General Accounting Office is pressed as they have been today, by these 
questions, numerous and varied but all of an iffy character, it would 
have been more helpful to the committee and certainly would have 
enabled the witness to have answered more directly if there had been 
placed before him the record as finally made in this case. 

We must bear in mind that whatever letter was addressed to the 
General Accounting Office on which an opinion has been asked, was 
based upon facts that were prepared by the counsel from his stand- 
point as his investigation had brought facts to his attention. 

However, in addition to that, there is the statement which has been 
made by Mr. Doerfer this afternoon, which has not yet been com- 
pleted, but, nevertheless, which seemed to throw into the problem 
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many facts that I doubt whether the General Accounting Office has 
had an opportunity to pass upon. 

For instance, we are speaking of honorariums and we are speaking 
of compens sation. 

The Congress saw fit in 1952 to use both words. I am not prepared 
at this moment to say whether the Congress had the thought in mind 
that they were both of the same meaning or whether it was intended 
that they should have a different meaning than one or the other would 
have carried. 

Now, that being the case, it would seem to me that if we are going 
to get real help to the committee from an agency of Government such 
as the General Accounting Office in which we all have such great con- 
fidence—we know the care with which it endeavors to answer these 
questions that come before it—it would seem to me that it would be 
more helpful to our committee if instead of this multitude of iffy 
questions that have been put, there had been put a case before the 
General Accounting Office that would include all of the facts in the 

case, either those that have come to the attention of the counsel for 

the committee, as well as those that have come to the committee by 
reason of the statement that has been made and statements that will 
further be made undoubtedly by Mr. Doerfer. 

I have in mind that a very distinguished President of these United 
States on more than one occasion, when inquiries were addressed to 
him of an iffy character, he has refused to answer them because they 
were iffy. 

Now, I have in mind that today there has been a multitude of iffy 
questions put before you. 

When this hearing is completed, we will have before us not only 
the testimony that has been submitted by our counsel, Dr. Schwartz, 
but we will have the facts which Mr. Doerfer wishes to bring to the 
attention of the committee. 

Now, in his testimony so far, he has made a distinction, as it would 
seem to me, between what he considered honorarium, and what he con- 
sidered a compensation. 

He performed a service in the making of a speech, which may be— 
whatever return came from that may be properly termed an hon- 
orarium. On the other hand, he has brought to our attention today 
facts which would indicate that in addition to performing this hon- 
orary service, making of a speech, he also coupled with it the doing of 
work that came within his line of duty and which did not necessarily 
have anything to do with the making of a speech such as has been 
referred to here today, to these two trade organizations. 

In other words, he has told us that he examined stations to gain 
information that would be helpful to him in the conduct of his busi- 
ness as a Commissioner of the Federal Communications, and that he 
made considerable inquiries of that kind at the time that he was 
there making these honorary speeches and at which he had oppor- 
tunity to do. 

Now, whether honorarium includes compensation, whether com- 
pensation includes honorarium, is a question that we can more fully 
decide probably, and I have tried to do some of it while this discus- 
sion has been going on by inquiring into what was the report that 
was made by this committee and by the Senate committee when the 
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amendment of 1952 was presented on whether there was any argument 


on the floor in the form of debate, either in the House or the Senate = 
that would throw any light upon it, and if it was a part of a conference 
report, what, if anything, was given in the way of a conference report Yi 
and what was said on the floor at the time the conference report was 
considered. 

Now, all of that will enter into, in my opinion, what is meant, what th 
Congress intended by the use of the terms “honorarium” or “compen- 
sation,” but certainly I think it is unfair, Mr. Chairman, to have had 
a case put before the General Accounting Office that may or may not 
cover all of the facts in this case and all of which we will not know 
until this case has been concluded; and that, therefore, I have no of 
questions to ask of this witness of an “iffy” character. I am going in, 


to wait until all of the testimony is in, and then I would like to see 

it submitted to the General Accounting Office to give us its opinion 

and construction of the law on the basis of the facts, all of the facts, pa 
together with a presentation of this particular amendment to the 

two Houses of Congress. 


Mr. Movtiper. Thank you, Mr. Wolverton. to 
Mr. Flynt, I believe you asked for the floor. th 
Mr. Fiynv. In view of the lateness of the hour, Mr. Chairman, I 

will pass. It 
Mr. Harris. May I ask just one important question, Mr. Chairman ? 
Mr. Movuper. Certainly, sir. err 
Mr. Harris. Mr. Campbell, you mentioned in your statement that di 


it was the intention of the General Accounting Office to go into the 
matter that Mr. Wolverton just referred to before this committee. 


Could you give us any idea of how long it would take you to do fu 
that ? fic 
Mr. Campsett. I wish I could. 
Tecan’t Mr. Harris. Iamsorry. Iamsorry to say, I hate to—— Cc 
Mr. Wotverton. Maybe he could answer it better if he knew how Gc 
long this committee was going to conduct its examination of the | 
witnesses. ex 
Mr. Movutper. What was the answer ? | 
Mr. Campsett. It would depend on how long these hearings go we 
forward and what the content of the testimony is, and then the mi 
availability of our people to move fast on it. gu 
We would do the best we could to get an answer to you promptly. pr 
Mr. Harris. Well, would it be a matter of weeks or would it be a : 
matter of months? th 
Mr. Campse.t. I think a matter of weeks. ] 
Mr. O’Hara. Mr. Chairman, I would like to ask a question. to 


Mr. Moutper. Mr. O’Hara. 
Mr. O’Hara. I gather from your statement, Mr. Campbell, that 


i ail se 








you are in disagreement with the opinion of the Attorney General is, 
which is in the record here, the 1922 opinion which you referred to in sio 
your statement. er! 
I note from your statement that you are in disagreement with no! 
that opinion. yo 
Is that correct—on the matter of } 
Mr. Campse.y. Yes sir, I am in disagreement with that opinion. on 


Mr. O’Hara. And that opinion has been in existence since 1922, vo 
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and, so far as you know, has it ever been overruled or changed by 
any court decision or by act of Congress? 

Mr. Camppetu. It has been—it is a 1914 decision; 1922, I am sorry. 
Yes. 

Mr. O’Hara. Now, are you still in disagreement with that opinion ? 

It is my understanding that you said you were in disagreement with 
that opinion. 

Mr. Camppetu. Yes, sir. 

Mr. O’Hara. I gathered from your statement. 

Mr. CampeeE.ti. Yes, sir. 

Mr. O’Hara. Now, does that opinion have the weight and the effect 
of law after that lapse of time, without having been changed, bind- 
ing upon you as well as upon me ? 

Mr. Campsety. This opinion is not binding on my office. 

Mr. O’Hara. Well, then, your opinion today, General, is one of 
policy rather than one of law; is that correct ? 

Mr. Campsety. Yes, sir. 

Mr. O’Hara. And your comments which you have made in response 
to the request to appear here are based on matters of policy rather 
than matters of law; 1s that correct ? 

Mr. Camerpe.t. This is our interpretation of the law, Mr. O’Hara. 
It is our interpretation, and it might be called policy, if you wish. 

Mr. O’Hara. Well, the 1922 opinion specifically permitted certain 
employees of the Government to appear before private organizations; 
did it not? 

Mr. Campseu. Yes, sir. 

Mr. O’Hara. Now, what isn’t plain to me—and I admit I am con- 
fused about it—what is your opinion of the 1952 act, which speci- 
fically—I won't repeat the language; it is so familiar. 

Did that not change the law and apply peculiarly to the Federal 
Communications Commission and to no other branch of the 
(Government ? 

Mr. Camrsett. That is the only agency that has this particular 
exemption, or where the words are used. I will agree with that. 

Mr. O’Hara. Well, when you wrote your original opinion, there 
were no specifications in the letter from the chairman of the com- 
mittee particularly calling your attention to this particular lan- 
guage, or its effect, in specific terms upon the facts as they have been 
presented here; is that correct ? 

Mr. Camesetu. It was not called to our attention in the letter from 
the committee to me. 

Mr. O’Hara. You did refer to it very briefly in your original opinion 
to the committee, did you not? 

Mr. Camesetu. That is correct. 

Mr. O’Hara. Well, now, what I want to know from you, General, 
is, does that make a different amendment applicable to the Commis- 
sioners of the FCC than it would to any other agency of the Gov- 
ernment, and whether you consider that an amendment, or you do 
not consider it an amendment? That is the difficulty I have with 
you statement today, General. 

Mr. Campse tt. I think this will probably be covered in my opinion 
on this, when all the facts are in, but at this time I think I can answer 
your question in saying that the other commissions which we have 
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mentioned today, the commissioners on these other commissions can- 
not take, as I see it, any compensation for whatever they do. 

Mr. O'Hara. Ihave no disagreement with you on that. 

Mr. Campsety. Whereas the- 

Mr. O’Hara. What I want to know 

Mr. Campsett. Whereas the FCC has a specific exemption that if 
they do something on their own time and give a lecture or give a 
speech, that they can be paid for it, provided it is not on official 
business. 

Mr. O’Hara. Well, that you will—I mean, you are not saying that 
they cannot do that, ‘that they cannot take compensation when they 
are making one of these speeches, compensation or honor: ariums, 
You are not saying that they cannot do that; is that correct ? 

Mr. Fiynt. Will you yield tome at that point ? 

Mr. O’Hara. Yes, sir. 

Mr. Fiynr. Is there anything in the statute, General Campbell, 
which led you to the conclusion you just stated that it is all right, 
provided they do it on their own time ? 

Mr. Campsetu. And not official business. 

Mr. Fiynt. What in the statute leads you to that conclusion? 

Mr. Campseii. Well, I thought that Mr. Coy’s statement, part of 
which I read into the record, does give me guidelines on this matter. 
That is that paragraph, section 4 (a) of Senate bill 1973. 

Mr. Fiynt. Where is that referred to in your statement; page 
what? 

Mr. Campseti. It was given in testimony, and I read the para- 
graph. I shall read it again, if you want it. 

Mr. Fiynrt. Please, sir. 

Mr. Campsetu. Yes. 

Section 4 (a) of S. 1973 would amend section 4 (b) of the present act in two 
principal respects. In the first place, it would add to the present prohibition 
against Commissioners engaging in any other business, vocation, profession, or 
employment during the period in which they serve on the Commission, a pro- 
vision that this limitation shall not apply to the preparation of technical or 
professional publications for which a reasonable honorarium or compensation 
is paid. The Commission believes that this is a reasonable proposal which 
should be adopted. It is a tradition on the Commission, as you gentlemen 
know, for one or more members to be engineering Commissioners, with special 
technical knowledge in the radio field. Some of these Commissioners have 
written valuable textbooks in the field of radio. Where they or any other Com- 


missioner have done so, it seems reasonable to allow them to receive a royalty 
on the books sold during their tenure in office. 


Mr. Fiynr. All right. Now, thank you, sir. 

When does the Government, in dealing with a member of this or 
any other independent commission, agency, or board, when does Gov- 
ernment time end and his own time begin ? 

I will word it another way. 

Mr. Camppeti. Well, we might get into a discussion of the require- 
ments of a Commissioner, and, as you know, they have no hours in the 
sense that the rank and file of the Government employees have. What 
I meant by doing something on his own time is outside of his official 
function as a Commissioner. He might do it at any time during the 
day. He might do it at night. But at that point he becomes a private 
citizen, to do this particular kind of thing. 











REGULATORY COMMISSIONS AND AGENCIES 311 


Mr. Fuiynt. Do you feel that he should take official annual leave 
whenever he ceases to act as a Commissioner and resumes his role 
as a private citizen ? 

Mr. Campsetu. I don’t believe, Mr. Flynt, that the men have—that 
the Commissioners have annual leave accrediting to their account. 
I don’t think they get any annual leave, as such. 

Mr. Fiynt. Then they are employ red by the Government from the 
day they take the oath of office until they either resign or their term 
expires by operation of law? 

Mr. Camppe.u. Yes, sir. 

Mr. Fiynr. Just one minute, General Campbell. 

Under your interpretation, can he go on a trip involving 4 or 5 
valendar days? Can he be on Government time part of that time, 
and on his own time part of that time, or is he on his own time the 
entire time, or on Government time the entire time? 

Mr. Campsett. No. It would depend. He might be on his own 
business part of the time. On this sort of—on an honorarium job, 
as it were, he could be- 

Mr. Fiynr. One more slight question. 

[ read on page 2 of your letter to the chairman of our subcommittee, 
dated December 24, and you were quoting from paragraph 6.2 of the 
standardized travel regulations : 

The per diem allowance provided in these regulations represents the maximum 
allowable, not the minimum. It is the responsibility of each department and 
establishment to see that travel orders authorize only such per diem allowances 
as are justified by the circumstances affecting the traveler. To this end, care 
should be exercised to prevent the fixing of a per diem allowance in excess of 
that required to meet the necessary authorized expenses. 

Do you construe that to mean that if employee or officer or Com- 
missioner A goes on an official business trip, that if he spends only 
$10, that he is precluded from submitting a per diem request for $12% 

Mr. Camenett. No, no. He may submit his request for $12, if that 
is the rate fixed by his commission or his bureau. 

Mr. Fiynr. And that he is not required to spend all or any part 
of that amount / 

Mr. Campsetu. He is required under the definition of the regula- 
tions—I think he must expend some part of the per diem that he 

received. 

Mr. Fiynt. Where is that requirement, and if you do not know now, 
could you supply it for the record ? 

Mr. Camprett. I think I could do that; yes, sir. 

Mr. Ftyntr. What I am getting at is a specific case here. Suppose a 
man travels in the automobile of a coworker and does not file any 
expense account or travel request, transportation request, for the 
travel involved. ‘Then he goes to the city where he is to be on duty, 
outside his official station. 

I think that is the way it is worded—outside his official station— 
and he stays with and eats all of his meals with a relative and has no 
expenses whatsoever. 

Is he then permitted to file a per diem request, and to receive the 
per diem allowed by law? 

Mr. Campsety. Yes. 

Mr. O'Hara. I want to get back to my original question. 


Mr. Mouuper. Mr. O’Hara. 
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Mr. O’Hara. General, I yielded to my colleague here, and I want 
to go back to your statement that under 4 (b) that we have been talk- 
ing about, that it was your opinion that he could not accept an 
honorarium or compensation unless he was on private business. 

Now, you read Mr. Coy’s statement before the committee in support 
of the legislation, a former Chairman of the Commission. There was 
no such reference to that type of a limitation in his statement, and there 
is no such limitation in the statute, that he must be on private business, 
Is that not true? 

Mr. Campsetu. That is true. 

Mr. O’Hara. That is all. 

Mr. Moutper. General Campbell, I want to express to you my ap- 
preciation for your prompt reply to my letter of December 2, setting 
forth the questions, the cases which counsel had advised me as being 
the evidence to come before this committee. Your reply, I think, 
was clear, it was definite, and it was certain. 

I also want to express to you my appreciation of your appearance 
before the subcommittee today, giving us your statement which you 
have given, which is clear, concise, and definite, covering all the ques- 
tions which I believe have been presented to this committee. 

Thank you. 

(Whereupon, at 6: 07 p. m., the subcommittee recessed, to reconvene 
at 10 a. m., on Tuesday, Weleuats 4, 1958.) 





INVESTIGATION OF REGULATORY COMMISSIONS 
AND AGENCIES 


TUESDAY, FEBRUARY 4, 1958 


House or REPRESENTATIVES, 
SprectaL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C. 

The special subcommittee met, pursuant to recess, at 10 a. m., in 
Room 1334, New House Office Building, Hon. Morgan M. Moulder 
(chairman of the special subcommittee) presiding. 

Present: Representatives Moulder, Williams, Mack, Flynt, Moss, 
Harris, O’Hara, Hale, Heselton, Bennett, and Wolverton. 

Also present: Bernard Schwartz, chief counsel and staff director 
of the subcommittee. 

Mr. Movunper. Mr. Doerfer, Chairman of the Federal Communi- 
cations Commission has resumed the witness stand. Are you ready 
to proceed ? 


TESTIMONY OF JOHN C. DOERFER, CHAIRMAN, FEDERAL COMMUNI- 
CATIONS COMMISSION; ACCOMPANIED BY WARREN E. BAKER, 
GENERAL COUNSEL; AND JOSEPH M. SITRICK, ADMINISTRATIVE 
ASSISTANT—Resumed 


Mr. Dorrrer. Yes; I am. May I correct, clarify exhibit No. 5, 
which was put in yesterday? I am sure that the committee would 
be interested in it. 

Mr. Moutper. Yes, sir. 

Mr. Dorrrer. Exhibit No. 5 was introduced yesterday in evilence, 
and it consisted of the check from the United States Government 
to the American Airlines in the sum of $792.80. 

I would like to ask Mr. Schwartz this question: Was the $792.80 
check paid by the Treasury of the United States to American Air- 
lines, exhibit No. 5, intended to show a payment for the fares of Mr. 
and Mrs. Doerfer ? 

Mr. Movutper. Do you have that ¢ 

Mr. Scuwartz. Yes, Mr. Chairman. The check paid was to pay 
a number of bills made out by American Airlines to the United 
States Government, included in that, as exhibit 4, and the witness so 
testified yesterday. 

Mr. Dorrrer. Well, the reason that I am quite anxious that the rec- 
ord be set clear and that the members of this committee understand 
fully what actually happened, I offer in evidence for transportation 
charges the public voucher which shows, which supports the United 
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States Treasury check in the sum of $792.80. And that $792.80, no 
part of that was paid for Mrs. Doerfer’s transportation, and it shows 
the transportation costs of 12 other people at different times to other 
destinations. ‘That the $240.50 items is included in that, and the reason 
that I asked yesterday at the moment to be permitted to ask a few 
clarifying questions was in respect to this and some other exhibits, I 
was certain that from this exhibit he would get the wrong impression 
as to what actually happened and that is bourne out by an article. 

Mr. Movutper. Are you offering that exhibit ? 

Mr. Dorrrer. Yes. 

Mr. Moutper. Have the reporter mark it “Commissioner’s Exhibit 
No. 1.” 

Mr. Scuwartz. It is already in evidence as exhibit 4, listing all 
of the check for $792.80. 

Mr. Doerrer. I will check that if that is true. It will not then be 
necessary to put in this exhibit if that is true. I didn’t see these 
exhibits. 

My reason for eagerness to have the members of the committee to 
understand it was because in the Ev ening Star on February 3 appears 
this very short statement : 

According to the testimony the Government paid American Airlines $792.80 for 
transporting— 
it says— 

Mr. and Mrs. Doerfer. Station KWTV paid Mr. Doerfer $165.12 for the Wash- 
ington-Oklahoma City portion of the trip. 

I wanted to point out in my voucher, to the Government, it specifi- 
cally points out that my travel from Washington to Oklahoma City 

yas at no expense to the Government, that is one of the reasons that 
I have tried, with the impropriety under the circumstances, that he 
should have made specific, that is the counsel should, in view of the 
fact that he was charging me with a criminal offense, he should have 
used an abundance of caution to point out that no one, especially 
members of the committee, would get the impression that the Gov- 
ernment paid for my wife’s expenses in any capacity at any time and 
for anything. 

If you read the transcript of the testimony, I am sure you will get 
the impression just as this reporter did that that $792.80 check which 
the Government sent the American Airlines was in payment for both 
of our transportation from Washington to Oklahoma City, to Spokane, 
back to Washington. 

Mr. Movuvper. Will you pardon the interruption. You said some- 
thing about 12 other people. What about that? 

Mr. Dorrrer. Each month the Government adds up what it owes 
the various airlines for the transportation of their FCC personnel 
and pays the airlines for those bills, on 1 statement, on 1 check. 
Within that check are these other 12 people. In that check is my 
transportation, from Oklahoma City to Spokane, back to Washington. 
And I say now that inasmuch as chief counsel has abandoned his 
function as an investigator and has assume] the role of a prosecutor, 
he, too, should abide by the canon of ethics of the American Bar 
Association, that his primary job is to see that justice is done. 

Mr. Mourper. All right on that point: Mr. Schwartz, what is the 
basis you have for that question / 
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Mr. Scuwarrz. I should like to read from the record of yesterday. 
I am questioning Mr. Eastland on page 91 of the transcript: 

Mr. Eastland, have you seen exhibit 4—that is the voucher, the transporta- 
tion voucher of Mr. Doerfer that he has read from? Mr. Eastland, have you 
seen exhibit 4? 

Mr. EASTLAND. Yes, sir. 

Mr. ScHwartz. Would you state what it is, and what it shows? 

Mr. EASTLAND. Exhibit No. 4 is a public voucher for transportation charges 
which indicate that the United States was indebted to American Airlines, Ine. 
This voucher was dated November 23, 1954. And among the items listed here 
is Government travel request No. CN—9155 for $240.05. 

Mr. Scuwartz. Mr. Eastland, is that number contained on the Government 
voucher and.also is exhibit No. 2? 

Mr. EASTLAND. It is, sir. 

[ would suggest that that clearly indicates the purpose of the ex- 
hibit yesterday and the witness’ clear testimony in simple English 
that only—that this item, Mr. Doerfer was including in this voucher 
and that this was not intended to state that the Government paid the 
whole amount for Mr. Doerfer, certainly not for Mrs. Doerfer’s 
travel. 

Mr. Dorrrer. I am certainly grateful now that this matter has been 
clarified. 

Mr. Hate. Just a minute, please. May I inquire whether the ex- 
hibit that we are talking about is exhibit 1 as furnished to the sub- 
committee ? 

Mr. Scuwartz. No; it is not. 

Mr. Hatz. What is the exhibit number ? 

Mr. Scuwarrz. It was not furnished to the subcommittee. 

Mr. Moutper. This is the exhibit. 

Mr. Friynv. Mr. Chairman, if we are to be furnished any exhibits, 
we should be furnished all of them. I therefore request that the staff 
furnish committee members with copies of the exhibits which the 
staff plans to use. If we can’t have them all, we might as well have 
none. 

Mr. Moutper. Such an arrangement is being made. 

Mr. O’Hara. I would state without objection I was rather surprised 
that we were furnished on Saturday what he would offer as exhibits, 
and the specifications of the charges, and did not furnish all of the 
exhibits. 

Mr. Moutper. Proceed, Dr. Schwartz. 

Mr. Hate. There is a difference of opinion apparently, between 
Mr. Doerfer and our counsel, as to what the exhibit shows. Is that 
right ¢ 

Mr. Scuwarrz. No; that is not right. I do not think there is any 
difference of opinion at the moment. 

Mr. Dorrrer. But the point I wanted to make that the same re- 
porter did misunderstand the manner and the figures in which they 
were presented—just one short paragraph, I want to call your atten- 
tion to. It appears in the transcript on page 92: 

Mr. EASTLAND. This is United States Treasury No. 2879 dated—there are two 
dates on here, one is January 5, 1955, and the other is December 29, 1954. It is 
in the amount of $792.80 which is exactly the amount indicated on exhibit No. 4, 
which was due American Air Lines. This check is payable to the American Air 
Lines. 
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It was at this point that I interrupted—excuse me—what was that 
amount, Mr. Eastland? And it was at this point that a trained re- 
porter for a well-known newspaper in this city got the impression 
that the Government paid my wife’s expenses. 

I just want to adjust one more thing. At all times that Mr. 
Schwartz had and was gathering this information I was available 
in my office. At no time had I refused to see Mr. Schwartz, and I 
will ask him right now, Mr. Schwartz, you requested to see me on 
several occasions, regarding some matters affecting the FCC, isn’t 
that correct ? 

Mr. Scuwartz. That is correct. 

Mr. Dorrrer. Did you ever discuss with me the Spokane trip, or 
any other trip, or any matters ? 

Mr. Movtper. Explain to the committee. 

Mr. Scrwartz. No. 

Mr. Movutper. What was the amount of the check? Can you tell 
us for what purpose it was ? 

Mr. Dorrrer. The exhibit will explain. The $792.80 check was in 
payment of public voucher for transportation charges, “2912, United 
States Government, Federal Communications Commission, Washing- 
ton, D. C.” 

The next line: 

“United States, Dr. to American Air Lines,” and then it contains 
the list of 13 transportation charges. One is mine, $240.65. 

Mr. Movtprer. How much? 

Mr. Dorrrer. $240.65. That appears on the voucher, my voucher, 
so that the impression 

Mr. Movutper. What were the others for? 

Mr. Dorrrer. They were for different employees of the FCC, I as- 
sume, on different trips on different dates. 

Mr. Movutper. Proceed. 

Mr. Doerrer. If I might just—Mr. Schwartz, I wanted to point out 
that much of this committee difficulty in attempting to understand 
what occurred with respect to the Oklahoma City-Spokane matter 
could—and I am sure could have been clarified in Mr. Schwartz’ 
mind by a simple request to come to my office as he did on other things. 
I would have disclosed everything and cooperated with him in every 
respect. And I indicated that with respect to other matters, and I 
am sure that Mr. Shacklette will testify that when he saw me, I 
answered frankly and candidly to the best of my ability to every 
question that he asked. 

My whole point with that avenue of investigation open to him, I 
think it is highly improper for counsel to proceed in the manner 
that he has and with respect to exhibits appearing in the newspapers, 
long before I ever have an opportunity to see them or to study them 
or to explain them. I have been seriously maligned in the eyes of 
the public. 

Mr. Scuwartz. Mr. Doerfer, does exhibit No. 4 indicate that the 
United States actually paid for your transportation from Oklahoma 
City to Spokane, Wash., and back to Washington, D. C.? 

Mr. Dorrrer. Yes; it does. 

Mr. Scuwartz. That was the purpose for which it was introduced, 
and I believe the record on page 91 indicates that clearly. 
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Mr. Dorrrer. Not clearly enough to a strange reporter. 
Mr. Scuwartz. Mr. Doerfer, you have been testifying here that 
the major part of the $575 that you received from the N. A. R. T. B., 
constituted on honorarium or compensation, is that correct? 

Mr. Doerrer. I contend that the whole $575 was an honorarium. 

Mr. Scuwartz. You contend 

Mr. Dorrrer. May I finish? 

Mr. Scowartz. Yes, sir. 

Mr. Dorrrer. May I indicate that the transcript of the record 
yesterday, while it is still fresh in the minds of the committee, I ask 
that it be.corrected, on page 217. The reporter made a mistake. 
It starts on the top, “about $275.” 

And Mr. Richards says, “$275. It is worth much more than that.” 

“T said, ‘I think so too.’ ” 

Now, there is a conflict in our discussions, “may I interpolate, be- 
tween Mr. Richards and Mr. Doerfer,” as to who mentioned the 
$275. That should read $575. 

“T will assume responsibility for saying $575,” 
the amount that I agreed to, “because I agree.” 

Then the letter follows, dated I think November 12, in which I wrote 
to Mr. Richards, stating that the sum of $575 would be satisfactory. 

Mr. Scuwarrz. So that you consider the $575 which you received 
from the N. A. R. T. B., to be an honorarium? 

Mr. Dorrrer. Honorarium or compensation. 

Mr. Scuwartz. Or compensation 4 

Mr. Dorrrer. Yes. 

Mr. Scuwartz. And that, you say, was given to you in return for 
your services for delivering this luncheon address at the Spokane 
district meeting in 1954, is that correct? 

Mr. Dorrrer. It was given me in connection with that. 

Mr. Scuwartz. What do you mean “in connection with that”— 
wasn’t this an honorarium paid to you for delivering this address? 

Mr. Dorerrer. Yes; I assume it was. 

Mr. Scuwartz. And that is how you presently consider this pay- 
ment, is that correct ? 

Mr. Dorrrer. Yes. 

Mr. Scuwarrz. And is it your testimony that that has always been 
your understanding of this payment, back in November 1954, as well 
as now ¢ 

Mr. Dorrrer. I think that my testimony with respect to my conver- 
sation with Mr. Richards as indicated in the record is the best 
evidence. 

Mental reactions, mental conclusions, Dr. Schwartz, subjective 
thinking, as you know, are very poor substitutes for the facts. 

Mr. Scuwartz. I am asking for your present estimate. Is it your 
testimony that you considered that an honorarium back in 1954? 

Mr. Dorrrer. My testimony appears on page 91 and 92 with respect 
to that transaction—excuse me—to page 216 and page 217 more or 
less those pages. 

Mr. Scuwarrz. I am asking you this particular question, will you 
answer it now. Would you repeat the question, Mr. Reporter ? 

Mr. Dorrrer. Yes; I will be very happy to do so. I thought I 
indicated yesterday in reading section 4 (b) of the act which permits 
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a Commissioner to accept a reasonable honorarium or compensation 
for the delivery or presentation of a paper, permitted a Commissioner 
of the FCC to accept compensation or honorarium for making 
speeches; that he could do that by prearrangement, agree not to come 
unless they would pay or he could do it afterwards. It did not make 
much difference. 

Mr. Scuwartz. That was your understanding at the time in 1954 
as well as at the present ? 

Mr. Doerrer. That was my interpretation of the law. And I 
added yesterday 

Mr. Scuwartz. Then as now? 

Mr. Dorrrer. May I finish ? 

Mr. Scuwartz. Certainly. 

Mr. Dorrrer. I indicated yesterday that when I accepted invita- 
tions I did so only because I could accomplish some Government 
work and I have a wire which was sent to me last night, and I would 
like to read it into the record. 

Mr. Scuwartz. Mr. Chairman, will the Chair direct the witness? 

Mr. Moutper, The witness is directed to answer the question. 

Mr. Scuwartz. That may come in later. 

Mr. Dorrrer. I want to point out that this is confirmation of the 
inspections that I made at Tulsa and at Oklahoma City—and at Mus- 
cogee and some of the things that I have done. I thought that the 
committee would be interested in it. I wanted to point out that I 
had numerous requests to speak or appear. 

Mr. Scuwartz. Can he be directed to answer the question? 

Mr. Movutper. You are directed to answer the question. 

Mr. Doerrer. He is asking me how I interpreted 

Mr. Scuwartz. I am not asking you why. I am asking, Did you 
consider this to be an honorarium in 1954 as you do now? 

Mr. Doerrer. Since July 1, 1957, I have had requests for 72 differ- 
ent appearances and I had had requests to speak on 16 different 
occasions. 

Mr. Scuwartz. May I ask that the question be answered ? 

Mr. Movutper. The witness is again directed to answer the question. 

Mr. Scuwartz. Would you repeat the question, Mr. Reporter? 

(The question, as recorded, was read by the reporter.) 

Mr. Dorrrer. The answer is, my recollection is that I considered that 
an honorarium or compensation. 

Mr. Scuwartz. That this payment consisted—constituted T should 
say, an honorarium or compensation, in return for your delivering that 
speech in Spokane ? 

Mr. Dorrrer. Yes. 

Mr. Scuwartz. Mr. Doerfer, did you report that $575 that you say 
constituted an honorarium or compensation, did you report that on 
your Federal income-tax return for the year 1954? 

Mr. Dorrrer. Yes: I did. 

Mr. Scuwartz. Do you have acopy of your return with you? 

Mr. Dorrrer. No; I don’t. I will be glad to dig it up for you. 

Mr. Scuwartz. Will you produce that ? 

Mr. Dorrrer. Yes; I will. 

Mr. Scuwartz. Mr. Doerfer, you have been testifying here that 
you gave this speech at Spokane, Wash., that the money you received 
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from the NARTB, constituted an honorarium or compensation for the 
speech, and that there is nothing illegal or improper about such a 
transaction, no matter what expenses were charged to the Government; 
is that correct ? 

Mr. Dorrrer. Well, that is a pretty broad statement, regardless of 
what expenses were charged to the Government. I would charge to 
the Government 

Mr. Scuwarrz. Regardless of the expenses charged to the Govern- 
ment in this case? 

Mr. Doerrer. Yes. 

Mr. Scuwarrz. Mr. Doerfer, what is your explanation as to the 
reimbursement check of $165.12 from station KWTJ ? 

Mr. Dorrrer. I will be glad to 

Mr. Scuwartz. What that an honorarium or compensation ? 

Mr. Dorrrer. No;it wasnot. I will be glad to explain that. 

Mr. Scuwartz. Yousay that was not, Mr. Doerfer? 

Mr. Dorrrer. May I explain that ? 

Mr. Moutper. He said he wanted to explain. 

Mr. Scuwarrz. Certainly. 

Mr. Dorrrer. In September, of 1954, I was invited by Edgar C. 
Bell, who is the manager of the Oklahoma Television Corp.—and I 
will read the letter. It is addressed to Mr. Carl Doerfer: 

Dear Mr. Doerrer: The inaugural reception and dinner for KWTJ is sched- 
uled for Saturday, October 16, with preliminary activities Friday evening, Octo- 
ber 15. This is a special invitation to you and Mrs. Doerfer to be with us on 
that occasion. While formal invitations will be mailed within the next few 
days, I wanted to take this means of inviting you in advance of the general 
invitation with the hope that you can arrange to be our guest over the October 
16 weekend. We hope you can make it by Friday afternoon. I will appreciate 
an early acceptance so that we can make immediate provision for your trans- 
portation. We are very proud of KWTJ’s new installation and antenna, now 
the world’s tallest manmade structure. The officers and directors of KWTJ 
sincerely hope that you can join us in this celebration of its completion. 

Cordially yours, 
Epear C. BELL. 

On October 4, I addressed this letter to Edgar C. Bell: 

GENERAL MANAGER, KWTJ, 
Oklahoma City, Okla. 


Dear Mr. Bett: Thank you for your kind invitation of recent date to attend 
the inaugural reception and dinner for KWTJ, on Saturday, October 16. Mrs. 
Doerfer and I will be very happy to attend. At present our plans are to leave 
Washington on Friday, October 15, at 11: 25 a. m., and arrive in Oklahoma City at 
5 p. m., on American flight 201. We have reservations to return on Sunday. 
Mrs, Doerfer and I are looking forward to our meeting with you, and your 
associates to view KWTJ’s new installation. 

Very truly yours, 
JOHN ©. DOERFER. 

And the signature is the signature of my secretary as you will see 
when you see it. 

Now in the interim, about October 6 or 8, to the best of my ability 
to give you the dates, Mr. Richards called, and invited me to Spokane, 
and I had refused out of hand. He continued to pressure. I told 
him that Mrs. Doerfer and I were scheduled to be in Oklahoma City 
on Saturday. He indicated that he would pay Mrs. Doerfer’s 
expenses. 
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I said, “Well, I have got to talk it over with her because after all, 
that is quite an imposition of Mrs. Doerfer—an imposition on Mrs. 
Doerfer.” 

I did discuss this with Mrs. Doerfer on that same evening. The 
next day, neither the next day nor the day after, did I call back Mr. 
Richards. He called me, and asked me. 

And I said, “O. K.; it is all right with her.” 

Now then I said to my secretary, “Send those tickets back to Okla- 
homa. Get me tickets for a complete itinerary from Washington to 
Oklahoma City to Spokane, and back to Washington.” 

At no time—at no time, did I charge the Government for my trans- 
portation from Oklahoma to—I mean from Washington to Okla- 
homa, and the voucher—I don’t have the exhibit number at the 
moment—is in evidence. That was in my mind. 

My secretary takes care of all my transportation matters. These 
are routine with me. She makes all of the arrangements. She had 
to have a check from me to the airline company. I signed the check 
in blank. She took care of the whole thing. 

At that moment and until I got back, I was under the impression 
that I paid transportation for Mr. and Mrs. Doerfer from Washing- 
ton to Oklahoma City, and that I knew I was to be reimbursed because 
they offered to reimburse me, in the first letter of September 22, so 
that when I get the letter—when I got the check, on or about October 
20, as per the letter which is in evidence from Miss Montez Tjaden— 
it is the letter calling for the check for $165.12. At that moment I 
was under the impression that was reimbursement for the money that 
I had laid out which the Oklahoma Television Co. had indicated it 
would pay the transportation expenses for. That is exhibit No. 10, 
T am advised. 

When I found out that, a few weeks ago, that they had bought 
tickets, I sent the following letter to Edgar Bell: 

DEAR Mr. BELL: It has just been called to my attention that among the papers 
submitted by KWTJ in response to a subpena by the House Interstate and 
Foreign Commerce Committee, is a canceled check payable to me and Mrs. Doer- 
fer, in the amount of $165.12. When I received this check in October 1954, and 
deposited it in my account I had assumed it was intended to reimburse me for 
the cost of Mrs. Doerfer’s and my flying to Oklahoma City to attend the dedi- 
eation of KWTJ’s world’s tallest tower. My secretary handled the transpor- 
tation arrangements whereby we went to Oklahoma City and I had been under 
the impression that I had personally purchased the tickets for this trip and 
that this check was in reimbursement. However, upon further investigation, 
I have learned we have traveled to Oklahoma City on tickets purchased by 
KWTJ. I am, therefore, enclosing herewith my check in the amount of $165.12, 
returning this money to you. It was a pleasure for both of us to be with you on 
this memorable occasion. 

Sincerely yours, 

Mr. Scuwartz. Could you state the date of this letter? 

Mr. Dorrrer. January 20, 1958. 

Mr. Scuwartz. This was after you knew that the subcommittee 
was investigating into this matter, and after you knew that we had 
obtained all of the documents showing that in fact station KWTJ 
paid your fare, as exhibit 7 introduced in the record yesterday indi- 
cated—KWTJ actually bought these tickets from American Airlines 
and these were furnished to you ? 
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Mr. Doerrrer. I do not know when you got the records. I under- 
stand that they were subpenaed. But at or about that time, the 
Oklahoma Television Co. gave me that information, gave me all of 
the information which they submitted to you, in photostatic form: 
It was at that time that I discovered it. 

Mr. Scuwartz. That was 2 weeks ago that you wrote this letter 
to Mr. Bell; was it not? 

Mr. Dorrrer. Yes. 

Mr. Scuwartz. About 2 weeks ago? 

Mr. Dorerrer. The difference between January 20 and February 4. 

Mr. Scuwartz. The transaction we have been talking about took 
place in 1954; did it not? 

Mr. Dorrrer. Yes; it did. 

Mr. Scuwartz. You say that you paid a check for these tickets, 
you signed the check in blank, which was made out to American Air- 
lines # 

Mr. Dorrrer. Yes, sir. I bought the transportation for Mrs. Doer- 
fer from Oklahoma City to Spokane, to Washington. 

Mr. Scuwarrz. That was for Mrs. Doerfer. What about the trans- 
portation for yourself ? 

Mr. Doerrrer. I thought—— 

Mr. Scuwartz. Actually you bought that, but you didn’t buy it, 
the Government bought it through a TR, signed by you, exhibit oy 

Mr. Dorrrer. That is shablutely right, but I was under the impres- 
sion, as I told you, that I liad purchased transportation for Mrs, Doer- 
fer and myself from Washington to Oklahoma City. 

Mr. Scuwartz. And you never bothered to see what your check 
was for, you never asked your secretary, you received this windfall out 
of the blue from Mr. Bell, but you assumed he was reimbursing you? 

Mr. Dorrrer. This was no windfall, Dr. Schwartz. This was a 
misunderstanding. The correspondence indicates clearly that I was 
under the impression that I had bought that transportation. And I 
wish to say this, regardless of the effect upon anybody, when I dis- 
covered, around January 20, that that was an error, I didn’t try to 
hide it. I did what any honest man would do. I returned the money 
to the Oklahoma Television Co. That was a private matter between 
them and myself. 

At no time—at no time, was the Government charged with the 
travel expense for either myself or Mrs. Doerfer, from Washington 
to Oklahoma City. 

Mr. Scuwartz. Neither were you charged with any part of that 
expense ; were you ? 

Mr. Dorrrer. What do you mean? 

Mr. Scuwartz. Actually, the documents furnished by Mr. Bell in- 
dicate clearly that they bought your tickets from American Airlines. 

Mr. Dorrrer. Well, I wouldn’t sa 

Mr. Scuwartz. And your wife’s tickets—the letter to you, which 
was introduced yesterday as exhibit 10, indicates very clearly that 
they had intended that a roundtrip ticket be delivered to you. This 
was called to your attention yesterday and called to your attention 











322 REGULATORY COMMISSIONS AND AGENCIES 


clearly on October 22, 1954, in this letter. Let me read that letter 
again, if I may. 
OCTOBER 22, 1954. 
Commissioner JoHN C. DoERFER, 
Federal Communications Commission, Washington, D. C. 


Dear Mr. Doerrer: American Airlines advises me that you and Mrs. Doerfer 
used only the Washington, D. C., to Oklahoma City portion of the tickets we 
asked the Airlines to deliver to you. 

When you read that, didn’t you have some doubt in your mind 
as to whether this blank check you have just conjured up was used to 
pay American Airlines? 

T continue the letter : 

It was our intention that a round-trip ticket be delivered to you, and since 
this was not possible because of your intended trip, we wish to reimburse you 
for the return portion of the ticket. Enclosed is our check for this amount. 
then it goes on. 

Should not this have put you on notice, in 1954, not in January of 
this year, months after this subcommittee was in on this case—should 
it not have put you on notice at that time, that you did not pay 
for your ticket out of our own funds? 

Mr. Dorrrer. Dr. Schwartz, on September 22, I was advised that 
they were going to buy my tickets. It was a change in plans that 
changed my concept as to who bought the tickets. 

Let me say this. You are assuming quite a burden when you are 
going to undertake that I conjured up a plan to defraud the KWTJ 
Oklahoma Television Co. 

My voucher at the time indicates that this was at no expense to 
the Government. So I could not be defrauding the Government. 

Mr. Scuwartz. We are not saying you defrauded the Government 
in the trip from Washington to Oklahoma, 

Mr. Dorrrer. All I can say is this, that I am a pretty busy Com- 
missioner. I have reams of correspondence. I have had since July of 
1957 over 900 letters from Members of Congress alone. And I leave 
things like this to my secretary. 

All I can say is that there is sufficient evidence here for a reasonable- 
minded man to conclude that I had justification for believing that 
I bought the transportation from Washington to Oklahoma City. 

And I think if you will look at that correspondence, of which you 
have photostatic copies, you will find several letters, which are signed 
John C. Doerfer. If you compare them to my signature on the 
check you will find that it is not my signature. It is the signature 
of my secretary. And she does sign a good deal of my correspondence, 
especially with respect. to rejections of invitations to speak or to 
appear. AndasI said, I get over a hundred a year. 

Mr. Scuwartz. Mr. Doerfer, you have testified that your secretary 
gave you a check which was made out to American Airlines which 
you signed. Did you ever find out what the amount of that check 
was? 

Mr. Doerrer. Well, I just assumed it was $275, the fare from 
Oklahoma City to Spokane, to Washington. I will be glad to look 
that up. 

Mr. Scuwartz. Did you on looking at this then think that that $275 
covered not only your wife’s fare from Oklahoma City to Spokane, 
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to Washington, D. C., but, also, your and your wife’s fare to Oklahoma 
City ? 

Mr. Doerrer. Dr. Schwartz, I never saw the amount that my 
secretary put in that check. I will bring down all of my check 
books. Well, I was going to say there aren’t any checks. But I 
would say that 99.99 percent of my checks are written out by my 
secretary. She takes care of all of my personal matters and public 
matters, with respect to my financial transactions. Very, very sel- 
dom do I write a check. That happens to be when I am out, and 
I report to her. She does what little bookkeeping there is in con- 
nection with my personal bank account. She deposits my money, 
she gets cash out of the bank for me. I sign a check that she has 
written out. It is a typical illustration of what a businessman, 
whether he is a businessman or a commissioner, turns over to a con- 
fidential assistant, with whom he has worked for a number of years. 

You must remember that Mrs, Sieman was my secretary when I 
was chairman of the Wisconsin Public Service Commission. That 
I asked her to come down. 

Mr. Scuwartz. Mr. Doerfer, when did you first learn that the 
subcommittee was looking into this case after questioning Mr. Bell 
about this trip to Oklahoma City ? 

Mr. Dowrrer. Oh, well I don’ t exactly know but it must have been 
around either before Christmas or after Christmas. Mr. Bell ealled 
me, and said that an investigator for the Congress was down here 
and wanted to take a look at some of his records. That he was not in. 
And that he told his manager not to give them anything. 

And I said, “Well, why did you do that?” 

“Well,” he says, “it is none of their damn business.” 

I said, “I wouldn't advise you to do that.” 

“Well,” he said, “I am going to take iv up with my lawyer.” 

Later on, when Mr Bell was in Washington at a CBS affiliates 
meeting he called me and said he had been subpenaed. 

I said, “Well, I would like to see everything that you have; could 
you g give me photostatic copies of ever ything?” 

I said, “I would like to know what in the world I did.” 

That is, what was wrong. 

At no time—if Mr. Bell is put under oath, he will have to testify 
that at all times I urged him to cooperate with the committee. 

It was upon the advice of his attorney that they would not respond 
to voluntary questioning by your inv estigator. Tt certainly was not 
mine. 

Mr. Scuwarrz. How long after Mr. Bell first called you did he 
inform you that he was served with the subpena ? 

Mr. Dorrrer. Well, I would not know when he was served with 
the subpena, but Mr. Frank Fletcher, the man who testified yes- 
terday 

Mr. Scuwartz. Did he tell you how long before he called you 
the investigator had been there? 

Mr. Dorrrer. I don’t recall that. All I know is that Mr. Fletcher 
brought over photostatic copies of every exhibit which was furnished 
to this committee. 

Mr. Scuwarrz. I am asking about Mr. Bell’s conversation with you. 
He told you that the investiga ator had been to see him. How long be- 
fore he told you was this? 
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Mr. Dorrrer. I think that the best evidence of that, Dr. Schwartz, 
would be his records from—his telephone records from Oklahoma City 
to me. 

an Scarwants. That isn’t what I asked you. I am asking, did he 
tell you? 

Mr. Dorrrer. I don’t know the exact date. It must have been a 
couple of weeks before he was subpenaed. 

Mr. Scuwartz. That isn’t the question, Mr. Doerfer. How long be- 
fore he telephoned you had the investigator been to see him ? 

Mr. Dorrrer. If you will tell me when he was subpenaed, I could 
give you a better estimate of the date. 

Mr. Scuwartz. That isn’t the question. I am talking about the 
phone conversation with you. How long before he told you over the 
phone about this had the investigator been there? 

Mr. Dorrrer. Well, I thought it was in December of 1957. 

Mr. Scuwartz. That is not the question, Mr. Doerfer. I am asking 
how long—did he indicate to you when the investigator was there, or 
did he merely call you and say an investigator had been in some time, 
2 months ago, 3 weeks ago, today ? 

Mr. Dorerrer. He told me that he was not there when the investigator 
came and he was telling me the instructions he gave his employees. 
And T jnst don’t know when that was. I don’t know when the investi- 
gator was down there. 

Mr. Scuwartz. Do you know that the investigator was actually at 
station KWTJ, in November, Mr. Doerfer ? 

Mr. Dorrrer. No; I don’t know that. 

Mr. Scuwarrz. And yet it was not until January, long after the 
subpena was served on Mr. Bell, long after you knew that the sub- 
committee was interested in the case and was getting all of the docu- 
ments—it was not until then that you made this refund to Mr. Bell? 

Mr. Dorrrer. Well, that is when I got the full picture and made 
the discovery. 

Mr. Scuwartz. Mr. Doerfer, the discovery did not hit a in any 
way on October 23, when you received a letter from Mr. Tjaden say- 
ing that— 

American Airlines advises me that you and Mrs. Doerfer used only the Wash- 
ington, D. C., to Oklahoma City portion of the ticket we asked the airline to 
deliver to you? 

Mr. Doerrer. I doubt very much if I even read that letter. 

Mr. Scuwartz. But you cashed the check ? 

Mr. Dorrrer. Yes, I did. That is my check—not my secretary’s. 

Mr. Scuwartz. You didn’t read the letter—you assumed it was 
money—you cashed it—you didn’t bother to read it why the money 
was sent to you? 

Mr. Dorrrer. I didn’t cash the check. It was deposited. 

Mr. Scuwartz. It was deposited. The endorsement was made by 
you. I hope your secretary didn’t make this endorsement, if you want 
to see it, Mr. Doerfer. 

Mr. Doerrer. There is no question at all but that that is my signa- 
ture. That is the signature I want you to compare with respect to 
some of the signatures appearing on photostats. Will you allow 
me to finish ? 

Mr. Scuwartz. Yes. 
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Mr. Doerrer. Certainly, I signed this check and it was deposited 
in the Munsey Trust account—that is where I do my banking. 

Mr. Scuwartz. Is it not a fact that you signed this check and de- 
posited it in the bank on the very same day that you filed your 
Government voucher which covered part of the same expenses? 

Mr. Doerrer. I understand that this check was deposited on Oc- 
tober 25. I understand that I made out a voucher on October 25. 
I left on October 25 on another trip. 

Now just when I signed this check, and when I signed the Govern- 
ment voucher, I could not say, but in any event 

Mr. Scuwartz. The dates show that they were on the same date. 

Mr. Dorrrer. The dates show they were on the same date. And all 
I can say—and I want the members of this committee to get it—that 
at that moment when I signed this check, I was under the impression 
that I had purchased the ticket and I was being reimbursed, a thing 
that I knew as early as September 22, which was being confirmed on 
October 25, when I received this. 

Mr. Scuwarrz. Although you received a letter with the check 
which told you very clearly that KWTJ had paid for your transporta- 
tion and that of your wife to Oklahoma City ¢ 

Mr. Dorrrer. Well, all I can say is that—— 

Mr. Scuwartz. But you didn’t read the letter ? 

Mr. Dorrrer. I, per apes didn’t read the letter. And if I read it 
I read it very superficially. I realize that it was reimbursement for 
what I thought were my airplane tickets. That is all of the thought 
that I gave to it. Really, it was not a case that I had to study and 
try to remember it, because I had no guilty conscience, I had no 
machinations. I was taking part in no scheme to defraud Mr. Bell. 

Mr. Scuwartz. Mr. Doerfer, would you say that you were mouse- 
trapped by me in not reading this letter from KWTJ ? 

Mr. Doerrer. No; I didn’t say that. 

Mr. Scuwartz. I ask if you would ? 

Mr. Dorrrer. Beg pardon? Would you give me that question 
again, Doctor? 

Mr. Scuwarrz. I merely asked if you were “mousetrapped” by me 
in this case in your failure to read the letter ? 

Mr. Doerrer. Oh, no, no. That mousetrap remark was the one that 
I made yesterday in which I said that section 4 (b) if it does not mean 
what I interpret it to mean, then I have been mousetrapped. 

Mr. Scuwartz. Mr. Doerfer, you came here yesterday with a pre- 
pared statement which you read concerning your trip to Oklahoma 
City and Spokane. And in that statement you accused the sub- 
committee staff and me specifically of having been guilty of “distor- 
tion by omission.” Isn’t that true? 

Mr. Doerrer. If that is in my prepared statement—you have a copy 
of it; but you must remember after I read my prepared statement I 
made some remarks. 

Mr. Scuwartz. That is in your statement, and I believe the record 
will show it. 

Mr. Dorrrer. Well if 

Mr. Scuwartz. Will you examine your statement, Mr. Doerfer? 

Mr. Dorrrer. As soon as I get a copy. 
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Mr. Scuwartz. You refer to my method of omission, creating 
doubts as to your integrity and so on. 

Mr. Dorrrer. May I read these 2 or 3 paragraphs? 

Mr. Scuwartz. Mr. Doerfer, let me put it this way, you accused me 
of omitting pertinent facts in my preparation, did you not ¢ 

Mr. Dorrrer. Just a minute, Dr. Schwartz—you attempted to para- 
phrase what I read. 

Mr. Scuwartz. Read it then. 

Mr. Dorerrer. I think it should be—— 

Mr. Scuwartz. Next to the last paragraph on page 7. 

Mr. Dorrrer (reading) : 

The Comptroller General of the United States was apparently asked for an 
opinion without being given all of the facts. I believe that your counsel in draft- 
ing the letter to the Comptroller General, as well, failed to mention section 4 (b) 
of the Communications Act although that section must have been called to his 
attention by his staff. 

By this method of omission, he has sought to create doubt about my integrity. 
I resent his methods, and his inference. I know that I accepted these several 
hundred dollars as a reasonable honorarium for delivery of an address in 
Spokane as I accepted honorariums on other occasions. I know that the statute 
passed by Congress permitted me to do so. 

Mr. Scuwartz. So essentially you accused me of creating misim- 
pressions by my omission, do you not ? 

Mr. Dorrrer. Well, Dr. Schwartz —— 

Mr. Scuwartz. Isn’t that correct? I think it calls for a “yes” or 
“no” answer. 

Mr. Dorrrer. The answer is “Yes.” You omitted to tell the Comp- 
troller General the basis for this charge—that you should have known 
better. You didn’t tell the Comptroller General about section 4 (b). 
You at no time ever came up to me and asked me to explain or give 
my version of what happened. You tried to create inferences that 
I had something to do with the way the check was paid by the treasurer 
of the local association after the national association sent the thing 
out. I didn’t know they did that. I had no part of it. And Mr. 
Richards under oath yesterday indicated that I didn’t know anything 
about it. 

What I am saying, when you wind up with a charge in a confidential 
memo which was subsequently released to the press that I was guilty of 
a criminal conduct, that the least you could have done, the very least 
you could have done was to come to my office and ask me what my 
version was. 

Mr. Scuwartz. Mr. Doerfer, will you examine your statement, will 
you examine it and tell us whether anywhere in that statement the fact 
that you received this $165.12 check from station KWTJ, this check 
which in fact constituted a tripling of your expenses for your return 
to Washington—(1) paid by the Government, (2) paid by the 
NARTB, and (3) ous in large part by station KWTJ? Examine 
your statement. Is there anything in there about this? 

Mr. Dorrrer. That isa conclusion of yours. 

Mr. Scuwartz. Would you examine the statement, about these 
checks 





Mr. Dorrrer. There is nothing in here about the $165.12. 
Mr. Scuwartz. When you prepared this statement you certainly 
knew about this check, you knew about it in mid-January, you claim? 
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Mr. Dorrrer. There was nothing in the charges. After all I had 
from Friday, January 31, at 5: 30 until Monday morning at 10 o’clock. 
And I certainly wanted an early opportunity to discuss with this 
committee my conduct. I could not be prepared, I really could not 
be prepared to give documented accounting of every wakeful moment 
of my life since I served as a Commissioner on the FCC. 

Mr. Scuwartz. We are only asking about this specific trip. On 
pages 6 and 7 of your statement, you gave all of the other facts about 
the trip. But you leave out this fact, this one payment which can- 
not possibly be construed as an honorarium under section 4 (b) of 
the statute. Isn’t that correct—-isn’t that correct? 

Mr. Dorrrer. I have frankly admitted that the $165.12 was not in- 
tended as an honorarium. It was not intended as compensation. It 
was a mistake in my mind, and, apparently, in the mind of Mr. Bell, 
because he certainly would not have sent a check for $165.12 to re- 
imburse me for things that he already bought. 

Mr. Scuwarrz. Was it a mistake or “method of omission” that you 
did not mention this check at all in your statement to the 
subcommittee ? 

Mr. Dorrrrr. Well, I would say this, Dr. Schwartz, that when you 
testify you present your arguments and conclusions to the full com- 
mittee. I can’t argue with you. I can argue my verision. 

Mr. Scuwarrz. Your version in the face of the documentary 
evidence ? 

Mr. Dorrrer. Beg pardon? 

Mr. Scuwarrz. Your version in the face of the documentary 
evidence ? 

Mr. Dorrrer. I would not 

Mr. Scuwartz. The only witnesses in the case that have no motives 
to distort, the only witnesses which cannot be twisted 3 years after 
the fact. 

Mr. Dorrrer. I would not rely on anything but the documentary 
evidence and I have not so far. 

Mr. Scuwartz. Mr. Doerfer, did I “mousetrap” you when you were 
preparing this statement for the subcommittee ? 

Mr. Dorrrer. Did you what? 

Mr. Scuwartz. Did I “mousetrap” you when you were preparing 
this statement for the subcommittee ? 

Mr. Dorrrer. I never used that expression. What I said was 
that—I didn’t use the expression “mousetrap”—what I said was 
that your methods were highly improper in view of the fact that I 
was here in Washington, and that in view of the fact that you had 
concluded that I committed a criminal offense. That all of this in- 
formation would have been made available to you. 

Dr. Schwartz, may I add this, I think that had you come to my 
office, and had you sat down with me, you would have found me just 
as cooperative in this matter as I was in any other matter, and that 
you would have been satisfied that this acceptance of the $165.12 
check was a mistake and you would have been satisfied that, in my 
mind, I absolutely interpreted section 4 (b) as the right to accept 
reasonable compensation. 

Mr. Scuwartz. Not in the ease of this check, sir. 
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Mr. Doezrrer. No, not in the case of this check, and in all of these 
other matters. I wish to add that the acceptance of one hundred or 
three hundred dollars is reasonable. Had I gone out to Spokane, and 
tried to tell this committee that the acceptance of a $10,000 check 
for a speech as an honorarium you would have some right to question 
it. The whole theory of this, of your case and my case, rests upon 
whether or not the amounts that 1 received were reasonable. That 
is the whole thing. 

Mr. Moutper. We will recess for 5 minutes. 

(At this point a 5-minute recess was taken.) 

Mr. Moutper. The committee will come to order 

After conferring with other members of the committee it is the 
opinion of the committee that it will take up until 12 o’clock to com- 
plete the examination and testimony of Commissioner Doerfer, and 
that the committee will not be in session this afternoon because of an 
important bill, a controversial bill pending on the floor of the House. 
Therefore, any other witnesses who are in attendance here, expecting 
to be called, are excused until in the morning at 10 o’clock. 

Counsel, will you proceed. 

Mr. Scuwartz. Mr. Doerfer, you have indicated your desire to 
cooperate with this committee in getting at all of the facts, and we, 
I think, appreciate that desire. 

On October 3, 1957, a letter was addressed to you by Chairman 
Moulder of the subcommittee. Did you receive that letter ? 

Mr. Doerrer. I haven’t got it. Will you read it tome? 

Mr. Scuwarrz. May I read the letter to you? 

Mr. Dorerer. Yes. 

Mr. Scuwartz. “Hon. John C. Doerfer”—the date first, October 
3,1957. [Reading]: 


Hon. JoHN C. DOERFER, 
Federal Communications Commission, Washington, D. C. 


Dear Mr. DoerRFER: Pursuant to House Resolutions 99 and 152, 85th Con- 
gress, the Special Subcommittee on Legislative Oversight has been authorized to 
review, study, and examine the execution of the laws by your agency. In 
further answer of this investigation and while not assuming or implying any 
improper conduct on your part, I am requesting that you prepare and submit 
on or before October 17, 1957, an itemized statement showing: 

(1) Any and all gifts, honorariums, loans, fees or other payments, if any, 
in money or other things of value given or made directly or indirectly to you 
or any member of your immediate family from the time of your appointment to 
the Federal Communications Commission to the present, by or on behalf of any 
person, firm, corporation, association, organization, or group, having any interest 
direct or indirect in any matters subject at any time to the jurisdiction of the 
Commission. 

(2) Any and all benefits, if any, other than those specified in (1), received 
directly or indirectly by you or any member of your immediate family from the 
time of your appointment to the Federal Communications Commission to pre- 
sent, and paid for or provided by or on behalf of any person or group specified 
in (1), including but not limited to any travel, vacation, entertainments, hotel, 
or other accommodations, memberships, et cetera. 

It would be appreciated if you would specify (a) the time, nature, and 
amount of the value of each of the items specified in (1) or (2), if any; (b) 
the details concerning such items; and (c) all persons concerned in such 
transaction. 

The help given by you will enable us to effectuate our goal of a complete 
study of the relations of the regulatory agencies with those whom they regulate. 
I know we can count on your cooperation in achieving this goal. 

Very sincerely yours, 





MorGAN M. MoutLper. 
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Mr. Doerrer. I got a copy of that letter as did every Commissioner 
of the six major agencies in the Federal Government. 

Mr. Scuwartz. Now, Mr. Doerfer, I would like to ask you certain 
questions—— 

Mr. Hatz. Is that letter in evidence? 

Mr. Scuwartz. It has been read in. It will be furnished in addition 
for the record, if you wish. 

Mr. Hxseon. May we have copies of it ? 

Mr. Scuwartz. Yes, I believe the subcommittee has had copies; 
indeed it was put into the record. 

Mr. Hesevron. I have never seen it. 

Mr. Scuwartz. In the October 17 hearings. 

Mr. Hesevron. I haven’t seen it. May we have a copy now? 

Mr. Scuwartz. I would like to ask 

Mr. Heseiron. May we have a copy of it now? 

Mr. Mouvper. The staff will supply a copy. 

Mr. Scuwartz. Mr. Doerfer, since you have been on the Federal 
Communications Commission, have you or your immediate family 
taken any trip at the expense in whole or in part of any person, corpo- 
ration, or association subject to the regulatory authority of the Com- 
mission or any representative thereof? Of course, except for the 
i we have been discussing which we all know the facts about? 

Ir. Dorrrer. Professor Schwartz, do you have my answer to that 
letter ? 

Mr. Scuwartz. No; I have never seen your answer. The answer 
is confidential. I have not seen any of the answers. 

I am asking you a fact, Mr. Doerfer—I am not asking for your 
letter in reply to the chairman. I am asking you as a fact. Let me 
repeat it. 

Since you have been on the Federal Communications Commission, 
have you or your immediate family taken any trip at the expense 
in whole or in part of any person, corporation, or association, subject 
to the regulatory authority of the FCC, or any representative thereof ? 

Mr. Dorrrer. Dr. Schwartz, in a conference with Chairman 
Moulder and yourself, in December, all the Commissioners of the 
Federal Communications Commission indicated it was impossible 
to answer. 

We have jurisdiction over 390,000 licensees which we have licensed. 
We have jurisdiction over the telephone carriers and common carriers. 
There are over 1,300,000 stockholders of the American Telephone 
Co. 

I certainly have received and accepted trips in the sense that I 
drove in an automobile, I may have gone to a football game, a base- 
ball game, I may have gone to another city, but anyone—a number of 
licensees—it is impossible for me to answer. 

Mr. Scuwartz. Mr. Doerfer, we are not asking you the impossible. 
I am asking, according to your best recollection. 

Mr. Dorrrer. W ell, you must remember that you asked, anybody 
that we regulate directly or indirectly. That is practically all of the 
people in the United States. 

Mr. Scuwarrz. I didn’t ask anything about directly or indirectly, 
Mr. Doerfer. 

Would you repeat the question, Mr. Reporter ? 
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I did not ask you in terms of the letter. I am asking you a specific 
question now. 

Mr. Mouxprr. I am trying to explain.that counsel hasn’t examined 
any replies to the letters, that it was voted that the replies to those 
letters be placed in my safekeeping, and until further action by the 
committee. 

Mr. Hare. Mr. Chairman, counsel hasn’t seen the replies to the 
letter ? 

Mr. Movutper. That order was made by the committee in a session 

right here, as counsel recalls. 

“Mr. Hate. It is my understanding it is confidential. 

Mr. Dorrrer. Dr. Schw artz, I, as well as the other commissioners, 
have accepted transportation from members of the industry which 
we regulate. I shall give you some illustrations. 

The Commission was invited to Pittsburgh by the educational tele- 
vision licensee. It sent a plane down to Washington, or chartered a 
plane. 

The Commissioners, at the invitation of the educational television 
station in Pittsburgh, accepted that invitation and went to Pittsburgh 
and spent a day there, and returned. There was no charge for trans- 
portation to the Government for that. 

I accepted, together with seven other Commissioners, an invitation 
by the Timken Roller Bearing Co. to visit their industrial plant in 
Canton, Ohio, to inspect the use of radio in industrial operations. 
We spent almost a whole day there. They, again, sent their private 
lane, or a chartered plane, that took us to Canton and brought us 
fate to—brought us back to Washington. 

Just one correction: took us to Canton, and then I think up to 
Cleveland, Ohio, to inspect the use of industrial radio in the Tomp- 
kins—it was another company. 

Now, on that inspection trip, the industrial people wanted us to 
see how the use of radio in their industrial operations helped them 
tremendously in the production of their products. I examined not 
only the operations but statements showing that the Timken Roller 
Co.—the Timken Roller Bearing Co.—had reduced its operating cost 
with respect to the handling of materials and w: arehousing 20 per- 
cent, by the use of radio. 

I want to point this out, because this is very important. This 
company had developed in an area where it could not expand any 
more. It finally located a piece of ground about a mile away, and 
built a road between the two and, as a result of the use of radio in 
directing their trucks and handling their equipment, they were able 
to do away with a lot of warehousing. They timed their operations 
so as to reduce the cost of their handling of materials 20 percent. 

That trip was paid for and furnished by the Timken Roller Bear- 
ing Co. 

There was another one. I mentioned the Pittsburgh. 

Mr. Scuwarrz. Yes. 

Mr. Dorrrer. Then there was a trip in which the Sylvania Co., 
which is subject to our regulations because it has some regulating— 
they invited all the Commissioners up to E smporia, Pa., to review the 
operations of a UHF satellite. All of the Commissioners, I am sure- 
there may be some omission—but all of the Commissioners at that 
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time accepted the invitation, accepted the transportation in this plane. 

If you will allow me to digress for just a moment, I would like to 
tell you some of the consternation we had on the plane, the time that 
the door jammed and we all thought that the pilot was locked up with 
us, and there was no pilot in the cockpit. It so happened there was a 
copilot, but we had some very uncomfortable moments. 

But, nevertheless, I am trying to tell you some of these trips were 
not, junkets. 

Mr. Scuwarrz. Where was this trip to, the Sylvania trip? 

Mr. Dorrrer. I just answered you—to where? 

Mr. Scuwartz. Yes. 

Mr. Dorrrer. Emporia, Pa. 

And that company was attempting to demonstrate to the Federal 
Communications Commissioners the use of satellites in implementing 
a VHF signal and transforming it to a UHF signal, to serve the 
purposes of small communities hidden away in small valleys. 

We accepted that transportation. We accepted meals. They fur- 
nished us with some meals. 'The Commission was transported back to 
Washington. There was no charge to the Government for the trans- 
ports ition in any of these cases. 

Now, just a moment. You are asking. Now, let me—I could prob- 
ably go on indefinitely. Just within 

Mr. Scuwarrz. Just state the trips, as you recall them, Mr. Doerfer. 

Mr. Dorrrer, O. K. 

Just within the last few weeks, or let me say months, a UHF opera- 
tor in Springfield, Mass., invited the Commission to see his opera- 
tions and also the use of satellites—they were all satellites. There 
is a distinction between a satellite and a booster. 

We accepted that transportation. That was a chartered plane. We 
accepted the luncheon, or whatever went with it, but we visited all 
that terrain. We flew not only to Springfield, but we flew up to a 
little town in New Hampshire. I have for ‘gotten the name of it. 

What is the name of it? It escapes my memory. And he showed 
us the use of satellites. 

Now, a satellite, if you please, is a station which takes the signal 
from the mother station and rebroadeasts it in those areas where UHF 
will not reach. It is not necessarily operated by—it is not operated 
in the sense that it puts on independent programing. It is part and 
parcel of this tremendous UHF problem. We can’t seem to get it 
off the ground. Nobody seems to know what to do. 

The Potter committee of the United States Senate studied this 
problem in 1954. The Magnuson committee has studied this prob- 
lem. The entire industry has spent hundreds of thousands of dol- 
lars, and is spending it today, with respect to propagation character- 
istics, trying to find some solution, trying to be helpful not only to 
this Commission but to the C ongress of the United States, 

We are striving desperately to find some means or some way to re- 
lieve the scarcity of television channels. We are trying to acquire 
and to put into effect a nationwide competitive television system. I 
could speak for 2 weeks with respect to some of the problems and 
some of the difficulties. 

We have accepted these invitations—— 
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Mr. Scuwarrz. I am asking only about the trips, Mr. Doerfer. 
Later on we will go into the substantive problems of the Commis- 
sion. 

Mr. Dorrrer. I can’t _ them all, except to - we have accepted 
private transportation from private companies for official work of 
the United States Government. 

Mr. Scuwarrz. Give us the answers to your best recollection, as 
you see them. 

Were there any other trips? 

Mr. Dorrrer. Oh, yes. 

There was the dedication to—the Notre Dame University, South 
Bend. I don’t know whether they furnished transportation at that 
time; I am not too sure. I think that I had better check the record 
on that. ; 

Mr. Scuwartz. I can read the pertinent documents, if you would 
like. 

Mr. Dorrrer. Well, all right. I certainly want to stay by the 
documents. ; 

Mr. Scuwartz. This is to refresh your recollection, Mr. Doerfer. 

I should like to read into the record: November 13, 1957, a letter 
addressed to me: 

Dear Mr. ScHwartz: In reply to your letter of October 29, 1957, concerning 
the special subcommittee’s investigation into FCC operations, we did hold in 
October 1955 ceremonies dedicating commencement of operation of our station, 
WNDU-TYV, South Bend. Among the guests invited by the university for 
that weekend there were many industry and other officials, including Com- 
missioner John C. Doerfer, who graciously attended. 

In accordance with university custom and the treatment of guests invited 
to its functions, they were not charged by the university while they were on 
campus for their lodging, food, or their attendance at the Notre Dame football 
game that weekend. Travel expenses were not paid. 

I hope this serves to answer your inquiry. 

Sincerely, 
BERNARD C. BARTH, 
Vice President and General Manager. 

Does that refresh your recollection ? 

Mr. Doerrer. Yes. What was the date of that ? 

Mr. Scuwartz. November 13, 1957. 

Mr. Doerfer, do you recall whether you charged the Government 
for living expenses in connection with that trip ? 

Mr. Dorrrer. I didn’t charge the Government for living expenses. 
I charged the Government per diem. The University of Notre Dame 
did not furnish all of my living expenses on that trip. 

Mr. Scuwartz. Despite the fact—you did charge them for per 
diem, despite the fact that they say you had no living expenses while 
you were their guest? _ 

Mr. Dorrrer. They didn’t say that. Would you please reread the 
letter ? 

Mr. Scuwarrz (reading) : 


In accordance with university custom and treatment of guests invited to its 
functions, they— 


including you— 


were not charged by the university while they were on campus for their lodging, 
food, or their attendance at the Notre Dame football game. 
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Mr. Dorrrer. Oh, yes. While we were on campus. But I wasn’t 
on campus at all times. That is what I am trying to tell you, that 
when I went out on these things and appeared at dedications, I just 
didn’t sit there on the dedicatory slathouth and wait for the cere- 
monies to come and go. I was around. I went around town. I 
looked at the effect of UHF television. 

This may sound awfully silly to you, Dr. Schwartz, but actually 
what some people think is good television programing you would not 
accept. ‘There is a great difference in the clarity of Selevision recep- 
tion, from a very sharp picture to a snowy one, and I am sure that 
you can get hundreds of thousands of people in the far-off areas who 
get a snowy television picture, who think they are getting good tele- 
vision service. 

And, our job is to try to get them the clear-cut pictures, and we 
don’t quite know just how to do it, whether it is by UHF, whether it 
is by UHF satellite, whether it is UHF booster, or whether we have 
to reduce the miles or separations of the VHF in present rules. 

Those are major problems and, as I tried to indicate, it is not an 
adjudicatory problem. 

Mr. Scuwartz. Would it refresh your recollection if I tell you the 
Government voucher states you left Washington, D. C., early in the 
morning on September 30, arrived in South Bend that afternoon, re- 
mained in South Bend until October 2, when you left, and arrived in 
Washington. 

Did not the university, in fact, incur all the expenses during that 
time, listed in that letter to me ? 

Mr. Dorrrer. No. 

Mr. Scuwarrz. You are there two and a half days. You charged 
the Government two and a half days for per diem. You are 
saying: 

Mic: Honanten I charged two and a half in lieu of subsistence. 

Mr. Scuwartz. Despite the fact that your subsistence expenses 
were paid for by your host while you were there ? 

Mr. Dorrrer. Doctor, that is a conclusion of yours. That is an 
argument. That is only part of it. 

Mr. Scuwartz. Do you recall any other trips taken at the expense 
of a person, a corporation, or association subject to your regulatory 
authority ? 

Mr. Dorrrer. There were numerous trips. 

Mr. Scuwartz. Again, give us your best recollection. 

Mr. Doerrer. I just don’t recall them all. 

Mr. Scuwartz. Just the ones you do recall, Mr. Doerfer. 

Mr. Dorerrer. I went up to Princeton, N. J., to—I think that was 
when the color television standards were under consideration, and I 
think that 

Mr. Scuwartz. Who paid for that trip, Mr. Doerfer ? 

Mr. Dorrrer. I think that the company paid for the transportation. 
I am not sure. 

Mr. Scuwartz. What company are you talking about? 

Mr. Dorrrer. RCA. 

Mr. Scuwartz. Radio Corporation of America? 

Mr. Dorrrer. Yes. 

Mr. Scuwartz. Do you recall the time of that ? 
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Mr. Dorerrrer. No, I don’t. It was either in the latter part of 1953 
or early part of 1954. 

Mr. Scuwarrz. That was another trip where a company, subject 
your authority, paid all the expenses. 

Do you recall any others ? 

Mr. Dorrrer. Well, just a moment. You are putting words in my 
mouth, Doctor. I would like to have the opportunity to examine that, 
to find out whether they paid all my expenses. They paid some of 
them. I don’t question that at all, nor deny it 

Mr. Scuwartz. All right. 

Mr. Dorrrer (continuing). But they don’t always pay all of the 
expenses. 

Mr. Scuwartz. Do you recall any other trips made by you at the 
expense of someone subject to your regulatory authority ¢ 

Mr. Dorrrer. Well, there were some dedicatory services. 

Mr. Scuwartz. Do you recall which they were, Mr. Doerfer ? 

Mr. Dorrrer. Well, when I came down to the Commission, we had 
about 108 television stations on the air. We have now over 500. 

I didn’t attend the dedicatory services of the difference of the 400 
that were put on since, but I attended the dedicatory services, perhaps 
for a dozenortwo. I just don’t know. 

Mr. Scuwarrz. You don’t recall any other trips, other than those 
dedication ceremonies made—— 

Mr. Dorrrer. I will say 

Mr. Scuwartz (continuing). Made at the expense, in whole or in 
part, of any person, corporation, or association subject to your 
regulatory authority, or of any representative thereof? 

Mr. Dorrrrr. I will say that when one of these companies invited 
the Commission to go, and they furnished the transportation, the 
Government was not charged with the transportation; that when 
they furnished part of the expenses, we charged per diem. 

Mr. Scuwarrz. I am asking for cases. I just want the facts. 1] 
think that is what we are trying to get at here, Mr. Doerfer, to get 
the complete picture, all of the trips you recall. Certainly, this ques- 
tion doesn’t take you by surprise, does it? You have had since Octo- 
ber 3 to think about this. 

Mr. Dorrrer. Well, I had a lot more things to do than just to think 
about this. 

Mr. Scuwarrz. You might have given us 5 minutes a day, and you 
would have had ample time. 

Mr. Dorrrer. Well, with all due confidence in my ability- 

Mr. Scuwarrz. Just any other trip you recall, Mr. Doerfer. 

Mr. Dorrrer. Beg your pardon ? 

Mr. Scuwarrz. I am trying to get at the facts, just as you and 
the committee are. 

Mr. Doerrrer. I think, Dr. Schwartz, had you come up to my office 
and queried me there the w ay you did now, I would have gone to work 
and tried to give you an accounting of every movement while I served 
on the Commission, and I would say 

Mr. Scuwartrz. You told us you wanted to cooperate. Are you 
saying that because of the way I have handled it you don’t want to 
cooperate with us? 
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Mr. Dorrrer. No. I am not saying that at all. I am trying to co- 
operate. IthinkIam. No, Doctor 

Mr. Scuwartz. Mr. Doer fer, may I ask you this—— 

Mr. Dorrrer. May I finish my answer? 

Mr. Scuwartz. Certainly. 

Mr. Dorrrer. You asked me 89 questions, and I will 

Mr. Scuwartz. I have asked one question, Mr. Doerfer. 

Mr. Dorrrer. Oh, no. I am talking about the questionnaire you 
sent up—89 questions. 

And I can tell you, Dr, Schwartz, that it would take fully 2 years, 
a staff of at least a half dozen people, to answer those questions as 
fully as you requested. 

Mr. Scuwartz. Do you mean to say that you had that many trips, 
gifts, honorariums, loans, fees—— 

Mr. Dorrrer. No. 

Mr. Scuwartz (continuing). Travels, vacations, and entertain- 
ment, hotel or other accommodations, memberships, so that it would 
take you 2 years to answer that? 

Mr. Dorrrer. No. I am not talking about—you asked us about a 
number of cases, about a number of court decisions. 

Mr. Scuwartz. We are talking about this letter, and my question 
to you before, Mr. Doerfer 

Mr. Dorrrer. Well, just a moment. That is only part of the pic- 
ture, Dr. Schwartz. Why not develop for this committee all of the 
questions that you asked; the burden that you impose upon this 
Commission. 

Mr. Scuwarrz. Mr. Doerfer—— 

Mr. Dorrrer. Just a moment. 

Mr. Scuwartz (continuing). Let me ask you this: 

Did you answer.this letter of Chairman Moulder? 

Mr. Dorrrer. I want to get out the questionnaire that you sent, 
so that this committee now can see that the burden that you placed 
upon this Commission, had you told me set aside Mr. Doerfer for the 
moment, whether or not in all of the things that you did at the Com- 
mission with respect to deciding cases under your administrative 
functions, as to whether or not you thought you were carrying out 
the intent and the will of Congress, set that all aside, and now just 
go back for the entire time that you were on this Commission and 
detail for me all of the trips, all of the places that I have gone to, all 
of the inspections, investigations, dedications; that would have been 
an entirely different matter. 

Mr, Scuwartrz. Mr. Doerfer 

Mr. Dorrrer. Just a moment. Let me get out this questionnaire. 

Mr. Scuwartz. (continuing). Weren’t you told exactly that? 
The only request you had from the chairman was the letter of October 
3. And didn’t you receive shortly thereafter a letter which stated: 


OcTOBER 17, 1957. 


DeAR Mr. Doerrer: I have read with great interest your letter in reply to 
mine of October 3. I must inform you I do not at all consider this a respon- 
sive answer to the specific questions put to you. I am requesting that you 
inform me immediately whether you plan to make a really responsive reply 
or will persist in your present refusal to answer questions contained in my 
letter of October 3. 

Very sincerely yours, 
MorGan M. Mounper, Chairman. 
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Was this not a specific request from Chairman Moulder, directing 
you to give priority to these questions ? 


r. Dorrrer. I'am sorry; I didn’t hear the question. I was look- 


ing for the questionnaire you sent. 

Mr. Scuwartz. I will read it again, Mr. Doerfer. 

Mr. Dorrrer. I would like to finish my answer. 

Mr. Scuwarrz. You say you have received a great many requests 
from the subcommittee. Had you been told that we were really in- 
terested in this, to take time aside, you would have been only too 
happy to help us. Did you not receive a letter dated October 17, 
1957, and I will reread the letter: 


Deak Mr. DOERFER: I have read with great interest your letter in reply to 
mine of October 3. I must inform you I do not at all consider this a respon- 
sive answer to the specific questions put to you. I am requesting that you in- 
form me immediately whether you plan to make a really responsive reply or 
will persist in your present refusal to answer questions contained in my letter 
of October 3. ‘ 

Very sincerely yours, 
MorGan M. Mou.Lper, Chairman. 

Was this not a direct request to you by the chairman to answer the 
letter of October 3, and to give it precedence over the other requests 
which did not come directly from the chairman ? 

Mr. Dorrrer. The letter speaks for itself, and I would now ask 
that you read the reply. 

Mr. Scuwarrz. I have not seen the reply. The replies from you 
were not furnished to me, Mr. Doerfer. Ail replies were directed by 
the subcommittee at their meeting of October 17 to be kept confiden- 
tial in the desk of the chairman, and that is where they have 
remained. 

I discussed your letter with the chairman, but I don’t have it. 

Mr. Mourper. At this point, may I interrupt. 

Under those circumstances, is it the desire of the committee that 
the letter be revealed ? 

Do you have a copy of the letter, Mr. Doerfer ? 

Mr. Dorrrer. The letter that we wrote to you, Chairman Moulder, 
as I recall it—I don’t have a copy with me. 

As you appreciate, there probably wouldn’t be room in back here 
if we brought all the files of the Federal Communications Com- 
mission down here. 

The letter that I wrote to you was a request for a conference so 
that we could get—so that it would be possible for us—— 

Mr. Scuwartz. Would you read it into the record, Mr. Doerfer / 

Mr. Doerrer. I think I have got it here. Just a moment. Let me 
check to see whether it is the right one. 

All right; here it is: 


On October 16, 1957, the Honorable Morgan M. Moulder, chairman, Special 
Subcommittee on Legislative Oversight— 


et cetera. 


DEAR CONGRESSMAN MovtpeEr: All of the members of the Federal Communica- 
tions Commission have asked me to assure you that it is our unanimous desire 
to cooperate with your committee to the fullest practical extent. We are de- 
sirous of aiding in every possible way in the accomplishment of the objectives 
of your study, as expressed in the outline of the scope of the subcommittee’s 
activity released on April 18, 1957. 
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We welcome the opportunity thus afforded us to acquaint the committee 
with our manifold problems, many of which should also be the concern of 
Congress. 

Since receipt of your letter of October 3, each member of this Commission 
has conscientiously considered an attempt to respond to your letter, but each 
of us individually is convinced that it is impossible to make a meaningful or 
complete written response to your questions, as phrased. 

With regard to your letter of October 3 to each of the members of this Com- 
mission, we respectfully request an opportunity to meet with you and any of 
the other members of your committee at your earliest convenience, to be of 
whatever assistance we can, and to provide whatever information we can which 
will be helpful in attaining our objectives. 

While you had no intention of implying any improper conduct on the part 
of any Commissioner, the unfortunate publicity which has resulted from the 
type of inquiries included in your letters has tended to reflect on each of the 
Commissioners. We assure you that we are attempting to cooperate to the 
fullest extent with your committee, and we trust that the foregoing response 
will not be construed in any other way. We hold ourselves in readiness to meet 
at your convenience. 

Very sincerely, 
(Signed) Joun C. Dorrrer, Chairman. 


Now, I don’t have the date. I think Chairman Moulder will have 
the date when he called and asked us to come to see him, and you 
were present on the evening that we came. We came after—what was 
it, 5 or 5:30?—Chairman Moulder will remember. 

"We discussed it, and he indicated at that time that he appreciated 
our problem with respect to the direct and the indirect people that we 
~——s and we did respond. 

fr. Scuwartz. You say you did respond. Would you read your 
response ? 

Mr. Dorrrer. Well, have I got my response here? 

Mr. Mover. I didn’t cote rstand what you said our indication 
was, Commissioner Doerfer. 

Mr. Dorrrer. Well, we talked about our problem and, as a result 
of that, you clarified it and we responded then in a communication 
which this committee had indicated apparently was to be your 
position. 

Mr. Moutper. It was agreed that you would answer the letter and 
make a written reply. 

Mr. Dorrrer. Yes; but you indicated 

Mr. Moutper. Yes. 

Now, do you have a copy of that letter? 

Mr. Dorrrer. Yes. I must have a copy here, somewhere. I am 
extremely sorry that I can’t—Oh, here. 

This conference took place, I think, just about the middle of 
December. You returned from Europe—I don’t know where; excuse 
me. I really don’t know. 

Mr. Movutper. Japan. 

Mr. Dorrrer. On December 30, 1957, I wrote to you: 

DearR CONGRESSMAN MOoULDER: On behalf of the Federal Communications Com- 
mission, I wish to thank you for the December 16, 1957, conference clarifying the 
nature of the information requested in your letter of October 3, 1957. 

Typical gifts received during the holidays from firms or individuals in the 
communications fleld have consisted of a variety of articles, ranging from fruit, 
candy, smokes, ashtrays, files, flowers, dates, nuts, paperweights, pencils, cal- 
endars, books, et cetera. 

None of these were ever solicited or suggested by me. At no time have I 


borrowed any money from any member connected directly or indirectly with the 
communications industry. I have not received any paid vacations from anyone. 
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While on my vacation, I have visited some industry and some nonindustry people, 
played some golf, and tried some fishing. 


I have had numerous luncheons with various people connected with the com- 
munications industry. In line with my duties, both as a Commissioner and as the 
Chairman, I have attended conventions, conferences, dedications, and demon- 


Strations. On occasions I have accepted honorariums, but not in any substan- 
tial amounts, and never from a licensee, only from organizations or in apprecia- 


tion of a delivered speech. (See sec. 4 (b) of the Communications Act of 193 
as amended. ) 

If I can be of any further assistance to you, please advise. 

Sincerely yours, 

And I have never had a request for any further information until 
this moment. 

Mr. Scuwartz. Mr. Doerfer, was there a list, a specific itemized list, 
appended, as Mr. Moulder’s letter of October 3 requested ? 

Mr. Dorrrer. Well, Dr. Schwartz, this letter indicates I was an- 
swering Congressman Moulder. There was a conference. You were 
present. 

Mr. Scuwartz. Was there a list appended? I am just asking 

Mr. Dorrrer. No. 

Mr. Scuwartz (continuing). Asking as a point of information. I 
don’t know these replies. Was there a list appended ? 

Mr. Dorrrer. No; there was no list appended, and there was no re- 
quest to furnish a list. 

Mr. Scuwartz. I beg your pardon. In the letter of October 3 there 
was a specific request. 

Mr. Dorrrer. Well, you are talking about October 3. I am talking 
about a conference of December 16, 1957. 

Mr. Scuwartz. Are you saying that at the conference Chairman 
Moulder told you that you did not have to give a responsive answer 
to his letter of October 3? 

Mr. Dorrrer. Well, I would suggest that there were seven Commis- 
sioners there, and Congressman Moulder, and the distinct impression 
that 1 got-——— 

Mr. Scuwartz. Did Mr. Moulder say to you that this part of the 
letter no longer applied? I read the letter: 

“It would be appreciated if you would specify” A, B, C. 

Mr. Dorrrer. My impression was that he amended the intent of that 
letter, because he didn’t want us to try to recall— 

Mr. Moutper. May I interrupt by saying, as Lr recall, Dr. Schwartz 
and I made it clear we weren’t asking for little petty items like ash- 
trays that you may have received, or something of that sort. That 
was, as I recall—— 

Mr. Scuwartz. Did you-—— 

Mr. Dorrrer. Chairman Moulder, this is my reply. I indicated 
that I got honorariums. Now, if this wasn’t specific enough, I cer- 
tainly would have expected to get a further request, and I certainly 
would have responded. 

Mr. Scuwartz. Mr. Doerfer, you are getting a further request 
right now, and I would appreciate | your responding. 

“Mr. Dorrrer. W ell, will you give me an opportunity ? 

Mr. Scuwartz. Yes, we are. We are giving you all the opportunity 
in the world, Mr. Doerfer. Just tell us your present recollections with 
regard to any trips you have made since you have been on the Com- 
mission, at the expense, in whole or in part, of any person, corporation, 
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or association subject to the regulatory authority of the Commission, 
or at the expense of any representative thereof. 

Mr. Dorrrer. Well, I am speaking from memory 

Mr. SCHWARTZ. as we realize that. 

Mr. Dorrrer (continuing). And I have indicated some of the trips. 
I just can’t remember them all. 

Mr. Scuwarrz. Your best recollection, as you sit here now, Mr. 
Doerfer. 

Mr. Dorrrer. Well—oh; I went up to Lancaster, Pa., to attend a 
dedication with some other Commissioners. 

Mr. Scuwartz. Do you recall any details with regard to that, Mr. 
Doerfer ? 

Mr. Fiynv. Mr. Chairman? 

Mr. Mounper. Mr. Flynt. 

Mr. Fiynv. The counsel has asked the same question several times; 
I don’t know how many. 

I suggest, subject to the approval of the chairman and the sub- 
committee, that the counsel ask leading questions as to any specific 
trips of which he has knowledge that the Chairman of the Federal 
Communications Commission has not advised him of, up to this 
moment. 

Mr. Scuwartz. May I state for the record that in view of the fact 
that it would take 2 years to prepare such a list, I cannot possibly have 
knowledge of every trip taken by Mr. Doerfer. 

Mr. Fiynt. Mr. Chairman, just a minute. 

Mr. Scuwarrz. This is the purpose of the meeting. 

Mr. Fiynt. Let me say this: The same question has been asked 
many times. I don’t know how many times, but several at least; and 
we have gotten the same answer every time. 

If there are any specific instances which the chairman has knowl- 
edge of that he would like to call to the attention—which counsel has 
knowledge of, that he would like to call to the attention of the Chair- 
man of the Federal Communications Commission for the purpose of 
refreshing his memory, I request the chairman suggest that course of 
action. 

Mr. Moutper. Yes; if counsel has such 

Mr. Scuwarrz. Mr. Chairman, I would suggest that the purpose of 
this hearing is to get all the information relating to the matters speci- 
fied in the letter sent to Mr. Doerfer last Friday. 

There are matters within the purely personal knowledge of 
the witness. If the committee wishes that we do not go beyond 
matters—— 

Mr. Movutper. That isn’t his purpose. 

Mr. Fiynv. That isn’t my purpose. My purpose is to prevent repe- 
tition of the same question to which the same answer has been given 
numerous times. 

Mr. Moutper. To remind Mr. Doerfer of any information which 
may be in the possession of counsel. 

Mr. Scuwartrz. Mr. Doerfer—— 

Mr. Harris. Mr. Chairman, I would like also to suggest that in case 
some incident has been overlooked; if the records of Mr. Doerfer 
reveal other places that he has not recalled, and seems not to recall 
here, that he ” permitted to file that information with the committee. 

Mr. Moutper. Can you do that, Mr. Doerfer ¢ 
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Mr. Dorerrer. Yes. If I am given an opportunity to dig all these 
things out, yes. I mean, with that understanding. 

Mr. Movutper. Very well. 

Mr. Scuwartz. Mr. Doerfer, to refresh your recollection in line with 
the instructions of the Chair, do you recall a trip you made in August 
1954 to speak at the Georgia Association of Broadcasters meeting at 
St. Simon Island, Ga., and to speak at the West Virginia Broadcasters’ 
Association at White Sulphur Springs, W. Va? 

Mr. Dorrrer. Yes, I do. 

Mr. Scuwartz. Can you tell us any of the details with regard to that 
trip? 

Mr. Dorrrer. Well, Mrs. Doerfer and I had been invited to speak 
to the Georgia broadcasters. Iaccepted. They paid part of my hotel 
expenses, and they gave me $100, which I accepted as an honorarium 
or compensation, in the same manner that I have indicated before. 
And then I went to West Virginia 

Mr. Scuwartz. And did you 

Mr. Dorrrer (continuing). And made a talk there. Now, may I 
say this: that in accepting the Georgia invitation, I had rejected other 
invitations to speak, but on that particular occasion we had been con- 
cerned with a substantial UHF-VHF problem again, and that is when 
this problem began to develop with respect to the industry. 

There was a terrific conflict with respect to whether or not we should 
implement a “V” in portions of South Carolina. I don’t remember 
the exact places—and northern Georgia. And it was my purpose, 
again, to gather as much information as I could, without making a 
detailed several months’ inspection, to gather as much information as 
I could with respect to the propagation and the reception of the var- 
ious signals in that area. 

Dr. Schwartz, may I point out again that in the northern part of this 
country there is an artificial line drawn, which sets off this country 
in zones. 

Television stations on the same channel in the northern part of the 
country must be 170 miles apart, television transmitters. A little 
lower down, they must be 190 miles apart. 

Down in the southern part of this country they must be 220 miles 
apart. Those are the things 

Mr. Moutprer. May we 

Mr. Dorrrer (continuing). That I was interested in knowing. 
Why? 

Mr. Movutper. You have made your explanation, I think, at great 
length, as to the purpose of your trip. Without going into such great 
detail about it 

Mr. Scnwartz. Mr. Doerfer, we are interested only in the facts of 
the trip. 

Mr. Dorrrer. Well, the facts are that my primary purpose was to 
poe knowledge, to gain familiarity with the problems, to see at first 

and the radio transmitting facilities and also the receiving facilities. 

Mr. Moutper. The witness will be excused until 10 o’clock tomorrow 
morning. 

Therefore, the committee will stand in recess until that time. 

(Whereupon, at 12 noon, the subcommittee recessed, to reconvene at 
10 a. m., Wednesday, February 5, 1958.) 
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INVESTIGATION OF REGULATORY COMMISSIONS 
AND AGENCIES 


WEDNESDAY, FEBRUARY 5, 1958 


House or REPRESENTATIVES, 
Specia, SuBcOMMITTEE ON LeGIsLATIVE OVERSIGHT 
oF THE COMMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, L. C. 

The special subcommittee met, pursuant to recess, at 10 a. m., in 
room 1334, New House Office Building, Hon. Morgan M. Moulder 
(chairman of the special subcommittee) presiding. 

Present: Representatives Moulder, Williams, Mack, Flynt, Moss, 
Harris, O’Hara, Hale, Heselton, Bennett, and Wolverton. 

Also present: Bernard Schwartz, chief counsel and staff director of 
the subcommittee. 

Mr. Moutper. The committee will be in order. 

Mr. Doerfer will resume the witness stand, please. 


TESTIMONY OF JOHN C. DOERFER, CHAIRMAN, FEDERAL COM- 
MUNICATIONS COMMISSION, ACCOMPANIED BY WARREN E. 
BAKER, GENERAL COUNSEL, AND JOSEPH M. SITRICK, ADMIN- 
ISTRATIVE ASSISTANT (Resumed) 


Mr. Moutper. At this time I wish to announce the receipt of a 
telegram which I want to insert in the record at this point, from Mr. 
Murphy, executive director of the American Civil Liberties Union. 
The Steienae states : 


The hearings into activities of the Federal Communications Commission offi- 
cials once again raise the key constitutional issue of cross-examination of 
witnesses before congressional committees. The serious charges leveled against 
FCC Chairman Doerfer and press reports of similar accusations to be made 
against other FCC personnel point up the need for adoption, as a committee 
rule, of cross-examination of witnesses by persons charged with misconduct. 

The American Civil Liberties Union’s concern, which we have expressed in 
other congressional inquiries, is with the issue of due process. We recognize 
that the committee has provided Mr. Doerfer with an opportunity to make a 
full statement of his position, and will do likewise with other officials called in 
the investigation. We realize, too, that the commitee hearing is not a formal 
criminal trial, in which all the due-process protections are provided. But the 
charges made concern possible violation of law and, because of their gravity, 
the right of cross-examination of witnesses by the accused, if he desires, should 
be allowed. Cross-examination not only gives the accused an opportunity to 
make an adequate defense, but also provides the committee with more informa- 
tion and, thus, increases understanding of the problem before it. The essence 
of a fair hearing is missing if the full facts—which cross-examination devel- 
ops—are not brought out. 
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The ACLU emphasizes that it does not challenge the basic purpose of the 
investigation, which is a proper exercise of congressional investigative power, 
and we make no judgment on the facts produced in the hearing. But we sug- 
gest that the committee’s objective can be accomplished and will receive more 
public support if the vital due-process principle is not sacrificed. 

We respectfully request that the committee act on our suggestion and ask 
that our views be incorporated into the hearing record. 


PATRICK MURPHY, 
Executive Director, American Civil Liberties Union. 

Mr. Moutprer. Are you ready to proceed ? 

Mr. Scuwarrz. Yes, Mr. Chairman. 

Mr. Doerfer, I would like, first of all, to attempt to clarify certain 
points in your testimony of the past few days. You have been speak- 
ing here to give the impression that you have been unfairly maligned, 
that you were at all times perfectly willing to cooperate, and that I, 
perversely, have refused at any time to question you in order to obtain 
your version of the facts. Let me read certain portions of your testi- 
mony, Mr. Doerfer. 

Mr. O’Hara. Mr. Chairman, what point does this cover? 

Mr. Scuwartz. It raises the question of credibility. 

Mr. Movtper. What is the point? 

Mr. Scuwartz. It raises the question of credibility. We have an- 
other witness to testify to the contrary, to his version. 

Mr. Moutper. This is cross-examination of the witness dealing with 
what point ? 

Mr. Scuwarrz. With the willingness of the witness to cooperate 
at all times with the committee on the points referred to in yester- 
day’s testimony. 

Mr. Movuuwper. It is such a general statement by the Commissioner 
that he was willing to cooperate ? 

Mr. Scuwartz. We will pinpoint his testimony. Let me ask him 
some questions on it. 

Mr. Friynvr. Could I inquire what it would show if it is proved? 
What is it intended to prove? 

Mr. Mounper. Proceed for a moment, to see how it progresses. 

Mr. Scuwartz. On page 212 of Monday’s hearings, Mr. Doerfer, 
I quote you, near the top of the page. 

Mr. Baxer. What page? 

Mr. Scuwartz. Page 212 of Monday’s hearing. “Let me say”—I 
am quoting— 

Let me say, when Mr. Shacklette came up to see me, I held nothing back, ex- 
posed my files; he could go through them from stem to stern, as have 2 or 3 com- 
mittees of Congress or their investigators. I have at no time ever denied any 
question with respect to this or other compensations. At no time has Professor 
Schwartz ever asked me any questions or that I refused him any information. 

There is similar testimony to that effect in other portions of the rec- 
ord yesterday, Mr. Doerfer. Now, Mr. Doerfer, you were visited in 
your office last November by Mr. Baron Shacklette, the chief investi- 
gator of this subcommittee; is that not true? 

Mr. Dorerrer. I remember his visit to my office; yes. 

Mr. Scuwarrz. That was after the time you had received a letter 
of October 3 from Chairman Moulder requesting the listing by you 
of trips, gifts, and the like received from the industry subject to your 
regulation; is that not correct? 
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Mr. Dorrrer. I remember a visit from Mr. Shacklette; I don’t. know 
the exact date, but I am assuming that it was after that. 

Mr. Scuwarrz. It was after this letter that Mr. Shacklette came 
to see you, did he not, to see if he could clarify with you the material 
desired by the chairman’s letter to tell you that we did not desire 
you to list small, trivial matters such as lunches, inexpensive gifts, 

and the like; is not that the fact ¢ 

Mr. Dorrrer. I don’t think that that was the purpose of this meet- 
ing, nor was that specifically said or by inference. There was a gen- 
eral discussion. I didn’t keep any notes. But, to the best of my re- 
collection, was that he wanted to cooperate with me and hoped that 
I would cooperate with him. 

Mr. Scuwarrz. To obtain cooperation between you and the com- 
mittee in answering the questionnaire; is that true? 

Mr. O’Hara. The question there; was that supposed to be only to 
go to the chairman’s letter as to the proceedings of the committee ? 

Mr. Scuwarrz. That is correct, Mr. O'Hara. But this was to aid 
the Commissioner in answering this, i in understanding of what was 
involved in the questionnaire. 

Mr. O’Hara. There was not any duty as to the committee, to sub- 
mit to the Chair, for Mr. Doerfer to give any statement to Mr. 
Shacklette. 

Mr. Scuwarrz. I was not stating that there was a duty. I am not 
trying to say that there was a duty, Mr. O’Hara. Mr. Shacklette did 
not ask for any statement from Mr. Doerfer. 

Isn’t it a fact, Mr. Doerfer, that you told Mr. Shacklette that you 
would not answer that questionnaire, that you did not like the fact 
that the subcommittee had been investigating in this field, had been 
asking questions and gathering documents? 

Mr. Dorrrer. No, sir. 

Mr. Scuwarrz. Are you certain about this testimony now? 

Mr. Dorrrer. Yes, I am. 

Mr. Scuwartrz. Nothing was said of that sort either in words or in 
substance ? 

Mr. Dorrrer. I answered Congressman Moulder on October 16— 
when did you say ? 

Mr. Scuwarrz. I am asking about the conference with Mr. Shack- 
lette—this was in November. 

Mr. Dorrrer. I understand that. 

Mr. Moutper. Was it made in words or in substance, what is that 
statement ? 

Mr. Dorrrer. No. 

Mr. Scuwartz. Isn’t it a fact that you told Mr. Shacklette back 
then in November that you would have been willing to have answered 
these questions previously but that you had now decided that you 
would not answer the questionnaire of Chairman Moulder nor any 
other questions that he might have? 

Mr. Dorrrer. No, sir. Because I will tell you this, on October 16, 
I addressed a communication—— 

Mr. Scuwarrz. I am asking about this interview. 

Mr. Movutper. He said “no,” and then he makes another state- 
ment. Proceed. 
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Mr. Dorrrer. I just wish to present documentary evidence of my 
attitude on October 16. Apparently counsel is trying to indicate 
that my attitude has changed. Let us refer to the written letter: 
October 16, 1957. To the Honorable Morgan M. Moulder, signed 
hy John C. Doerfer. 


DEAR CONGRESSMAN MOoULDER: All of the members of the Federal Communi- 
eations Commission have asked me to assure you that it is our unanimous de- 
sire to cooperate with your committee to the fullest practical extent. We 
are desirous of aiding in every possible way in the accomplishment of the 
objectives of your study as expressed in the outlines of the scope of the sub- 
committee’s activities released on April 18, 1957. 

We welcome the opportunity thus afforded us to acquaint the committee with 
our manifold problems, many of which have and ought to be of concern to 
Congress. 

Since the receipt of your letter of October 3, each member of this Com- 
mission has consciously considered and made an attempt to respond to your 
letter, but each is convinced that it is impossible to make a meaningful or 
complete written response to your questions as phrased. 

With regard to your letter of October 3 to each of the members of this 
Commission, we respectfully request an opportunity to meet with you, and any 
other members of your committee, at the earliest convenience to be of what- 
ever assistance we can and to provide whatever information we can which 
will be helpful in attaining your objective. 

While you had no intention of implying any improper conduct on the part 
of any Commissioner, the publicity which has resulted from your letter has 
tended to reflect on each of the Commissioners. We assure you that we are 
attempting to cooperate to the fullest extent with your committee, and we trust 
that the foregoing response will not be construed in any other way. We hold 
ourselves in readiness to meet your convenience. 

Very sincerely yours, 
Joun C. DOERFER. 

There was no change in my attitude at the time that Mr. Shacklette 
came to see me. 

Mr. Scuwarrz. You say that in November when Mr. Schacklette 
interviewed you, you did not tell either in words or in substance—— 

Mr. Harris. I am going to have to object to this line of testimony. 
We are not here for the purpose of determining the credibility of 
witnesses or whether or not there is some difference between who said 
what at investigations. 

The testimony is very clear yesterday that this all came out and 
there was some question as to whether or not the Commissioners 
themselves would cooperate. And the testimony was that the chair- 
man of the committee—yourself—met with the Commissioners, and 
understood on what the report would be, and that they would respond 
to it. That response was given, and the committee has that response 
which came as the result of your meeting on, I believe, the 17th of 
December. 

Mr. Moutper. Of October? 

Mr. Harris. No, in December. I am going to have to say that this 
is not a matter before us. 

Mr. O’Hara. I would state that this has already been gone over 3 
or 4 or 5 different times. And I think we ought to get down to the 
business of what are the facts and that is what the committee wants to 
know. 

Mr. Moutper. The last question has been covered. 

Mr. Scuwartz. Mr. Chairman, I respectfully request to submit an 
offer of proof at thistime. I think it is vital. 
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Mr. Doerfer has attacked the staff of the subcommittee on the 
round of his willingness constantly to cooperate. I have been in- 
ormed since that time that this has not been the fact. I should like 

to submit proof of that, that has not been the fact. 

Mr. Bennett. Is willingness to cooperate an issue in this 
proceeding ? 

Mr. Harris. I would like to say, Mr. Chairman, if I might be per- 
mitted, I think willingness to cooperate is very important in this, but 
the record clearly shows on yesterday the Commissioners had not 
given their response and contacted you, and you as Chairman did meet 
with the Commission and as the result a cooperative understanding 
was had and the Commissioners responded to the questions. And this 
particular Commissioner read the hance that he wrote to you, which 
you have had in your personal files as you said yesterday. And I 
would suggest that that would meet that particular requirement. 

Mr. Moutper. That letter is in the record. 

Mr. Harris. It is important, of course, to protect the staff from 
any attack that someone might make but I think the committee itself 
can be a pretty good judge of that situation. 

Mr. Scuwartz. I would respectfully suggest that this is not an 
attempt to protect the staff. It goes to the witness’ state of mind at 
the time these alleged facts occurred and would indeed show con- 
sciousness of guilt, if the witness had in fact refused to cooperate. 
The witness has alleged that he was willing to cooperate at all times, 
that all I had to do was to see him, and he would open everything to 
me. If, in fact, he told the investigator who had been sent to him 
that he was not going to show him—either him or me—any files, I 
would respectfully suggest that that indicates something highly sig- 
nificant with regard to the witness’ state of mind with regard to the 
alleged transaction some months ago. 

Mr. Movutper. Pursue your interrogation and when we reach that 
point then we will decide the question. 

Mr. Scuwarrz. Going back to my line of questioning 

Mr. Fiynv. Let me suggest, Mr. Chairman, for the record, that on 
yesterday we convened at approximately 10 a. m., and that we, of 
course, due to legislation on the floor of the House, had to recess 
promptly at 12 noon. 

The purpose of this committee is to inquire into facts which have 
heretofore been set up in an agenda, approved by the full committee, 
I believe, unanimously. 

Let me say that if we are going to get away from the basic premise 
of the investigation, to seek to inquire into facts, and to permit this 
to be turned into a series of argumentative statements, by and between 
the chief counsel and any witness, that we will be promptly defeating 
the purpose for which this committee was set up. 

Mr. Mouwper. Proceed. 

Mr. Hesevtron. May we have the last question read by the reporter ? 

(The question, as recorded, was read by the reporter.) 

Mr. Moutper. Proceed. 

Mr. Scuwartz. Going back to my line of questioning, Mr. Doerfer, 
isn’t it a fact that you told Mr. Shacklette back then in November 
that you would have been willing to have answered questions pre- 
viously but that you had now decided referring back to that time, 
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that you would not answer any questions submitted to you by Mr. 
Moulder ? 

Mr. Harris. Again I raise a point of order. It is not a proper 
question. The record shows that following the incident that counsel 
is talking about an understanding was asked and the response was 
made. And we are not here to determine credibility of the witness 
with reference to what his state of mind was in an argument with the 
staff. 

Mr. Scuwartz. I will rephrase that question. 

Mr. Harris. I submit that it is not proper questioning and I object 
to it, Mr. Chairman. 

Mr. Scuwartz. I withdraw the question then. 

Mr. Harris. All right. 

Mr. Scuwarrz. Isn’t it a fact that you told Mr. Shacklette that 
you would not give him access to your files, that you would not show 
him any records and that you would not answer any of his questions? 

Mr. Fiynr. Mr. Chairman, I am not going to object. I made up 
my mind when this committee convened I would not make any tech- 
nical objections of any kind. However, I want the record to show 
that that question has been asked, that the witness has answered it, or 
attempted to answer it, that it was again asked the witness, and he 
answered it again, and that it was the third time asked and the chair- 
man of our full committee objected, and for the fifth time it was 
asked and the chairman of the full committee objected again, and that 
is exactly the point that I was raising yesterday when I said that I 
thought it was time-consuming of the members of this committee, 
members of the staff, and of all those present in what capacity they 
may be here to ask the same questions innumerable times. It is 
indicative of incompetence of the counsel. 

Mr. Movtper. A very similar question has been asked. However 
this is somewhat different. Proceed. 

Mr. Scuwartz. Would you read the question ? 

(The question, as recorded, was read by the reporter. ) 

Mr. Mouwper. Do you understand the question ? 

Mr. Dorrrer. Yes, sir. My answer is emphatically at no time did 
I refuse permission to Mr. Shacklette to have access to my files or 
indicate that I would refuse access to my files. As a matter of fact, 
I think I can clarify what they had in mind but I would like to hear 
Mr. Shacklette’s story, if the committee feels that it wants to go into 
that, and then I ask for the right of cross-examination. And I think 
I will develop to the satisfaction of this committee the full discussion 
or the import of that full discussion. 

Mr. Harris. Now if I may state this for the record, and I hope it 
will be understood by everyone, including the Chairman of the Fed- 
eral Communications Commission. It has long been the traditional 
custom and practice in committee hearings that those who are wit- 
nesses, third parties, not members of this committee, do not have the 
right to cross-examine a witness. If that procedure were to be per- 
mitted we would get into an indeterminate situation that could never 
end. 

I am saying this for the record at this point so everyone will 
understand. 
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That is true not only of this committee, but it is of every committee 
of the Congress. And I know that some might feel that they should 
have that opportunity as a matter of fair play, but I am trying 
to be fair, as fair as I possibly can, to protect the rights of everyone, 
to develop our facts. 

I thjnk that the record ought to be made clear here, we will have 
to adhere to the traditional procedure, established by the rules of the 
House, with reference to the conduct of these hearings. 

The Chair has already made that statement and I think it should 
be made very clear. 

Mr. Bennett. Will you yield? 

Mr. Moutper. Yes. 

Mr. Bennett. Will the gentleman tell me whether in his experience 
as a member of the committee, he has ever engaged in a hearing where 
the purpose of the investigation was to determine whether a 
Government official was guilty of a criminal offense, namely a felony ? 

Mr. Harris. I do not believe in my experience 1 have had such a 
matter before me. 

Mr. Bennett. This is actually a criminal proceeding because in 
the very beginning counsel said that what evidence he had would 
show that Mr. Doerfer had committed a criminal offense, naming 
chapter and verse in the United States Code. 

Mr. Harris. That may be true and I think it is incumbent upon 
the members of this committee to see that the rights and privileges 
of whoever might be involved are protected. And that is a part of 
our responsibility. 

I have checked with the Parliamentarian of the House and other 
committee staffs who have had similar experiences, and the long tradi- 
tion of the Congress has been that cross-examination by other parties 
is not permitted. 

Mr. Moutper. All right, Dr. Schwartz, you say you have one more 
question on this point ? 

Mr. Scuwarrtz. Yes. . 

Mr. Mouwper. Proceed. 

Mr. Scuwartz. Is it not a fact, Mr. Doerfer, that you told Mr. 
Shacklette at this meeting that you would only answer questions at 
public hearing of the subcommittee, that you would not talk to him 
and that you would not talk to me about any of these cases? 

Mr. Dorerrer. That is not a fact. 

Mr. Scuwarrz. Either in words or in substance? 

Mr. Dorrrer. Well, words or substance 

Mr. Movutper. All right. 

Mr. Scuwarrz. I suggest that Mr. Doerfer be temporarily ex- 
cused. 

Mr. O’Hara. Let us finish with this witness. He will have a per- 
fect right to call Mr. Shacklette later on. 

Mr. Moutper. Proceed with this witness. 

Mr. Scuwartz. Yes, Mr. Chairman. 

Mr. Doerfer, I should like to refer back to a matter of substance 
covered in your testimony yesterday where you testified, did you 
not, that you accepted the check for $165.12, from station KWTJ, 
because you had been under a misapprehension that you yourself 
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had paid for your and your wife’s airline tickets from Washington 
to Oklahoma City ? 
Mr. Dorrrer. Would you refer to the page of the testimony and 
the specific testimony ? 
Mr. Scuwartz. On page 253, Mr. Doerfer, you stated that 
ants pene Wait a minute. Will you refer to the specific para- 
raph 
. Mr. Scuwarrz. I will read the pertinent portion. Third para- 
graph, on page 253: 





At that moment and until I got back, I was under the impression that I paid 
transportation for Mr. and Mrs. Doerfer from Washington to Oklahoma City, 
and that I knew I was to be reimbursed because they offered to reimburse me, 
in the first letter of September 22, so that when I get the letter—when I got 
the check, on or about October 20, as per the letter which is in evidence from 
Miss Montez Tjaden— it is the letter calling for the check for $165.12. At that 
moment I was under the impression that was reimbursement for the money 
that I had laid out which the Oklahoma Television Co. had indicated it would 
pay the transportation expenses for. 

Mr. Dorrrer. It says October 10, and exhibit 10 indicates that the 
letter of transmittal was written October 22 from Oklahoma and the 
testimony—I mean the record, also, indicates that that check was de- 
posited on October 25. May I correct the record so that portion of 
the transcript here which says, “on or about October 20” should read, 
“October 25.” Do you accept that correction ? 

Mr. Scuwartz. Certainly, but otherwise the testimony is correct ¢ 
Mr. Dorrrer. No, just a ‘moment; the testimony is cor rect ; yes. 

Mr. Scuwarrz. Otherwise the transcript is correct with regard to 
yur testimony ? 

Mr. Dorerrer. What is your question as to whether or not I made 
this statement yesterday ? 

Mr. Scuwartz. Iam saying that—— 

Mr. Dorrrer. Yes. 

Mr. Scnwarrz. You testified, did you not, that you had not read the 
letter from station KWTJ which accompanied the check and stated 
the actual purpose of the payment. 

Mr. Dorrrer. Where is that ? 

Mr. Scuwartz. Is that correct ? 

Mr. Dorrrer. Where is that testimony ? 

Mr. Scuwartz. Page 263, Mr. Doerfer, at the bottom of the page. 
May I read it to you? 

Mr. Dorrrer. At the bottom of page 263 ? 

Mr. Scurwartz. May I read it to you? 

Mr. Dorrrer. It says: 

Mr. Dorerrer. I doubt very much if I even read that letter. 


Mr. Scuwartz. Yes. It is your testimony that you did not after 
receiving the check and actually deposited that check on October 25, 
1954—it is your testimony that you did not know that the tickets upon 
which you traveled from Washington to Oklahoma City were pur- 
chased by KWTJ ? 

Mr. Dorrrer. When you say “it is your testimony,” will you please 
refer in the record what my testimony Is ? 

Mr. Scuwartz. Is that your testimony now? I have read the key 
portions into the record. 

Mr. Dorrrer. Well—— 
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Mr. Scuwartz. Is that your testimony now, did you know that you 
received the check ? , 

Mr. Dorrrer. Your question does not rephrase exactly my testimony. 
You are paraphrasing in your own words. 

Mr. Scuwarrz. Let me ask you again. 

Mr. Mounper. Do you wish to rephrase your question? If so, 
proceed. : 

Mr. Scuwarrz. Let me ask you now when you received this check 
for $165.12, from station KWTJ, and deposited it to your account on 
October 25, 1954, did you know that they were making a payment to 
you for a portion of the fare and that you had not, in fact, bought the 
ticket for yourself and your wife out to Oklahoma ? 

Mr. Dorrrer. I was under the impression that I had purchased the 
tickets. I indicated that after Mr. Richards called, 1 changed my 
plans, that I instructed my secretary to return whatever tickets I got 
from Oklahoma, or she got from Oklahoma Television Co. and that 
she make up a set of tickets covering an itinerary from Oklahoma to 
Spokune, from Spokane back to Washington. 

Mr. Scuwartz. So it is your testimony that you did not know that 
the tickets upon which you traveled to Oklahoma were purchased by 
KW'TJ? 

Mr. Dorrrer. Oh, I had assumed that those tickets, in accordance 
with their September 22 letter, were sent to me. I had assumed that 
those tickets were in my office, in her possession, and that because 
there was a change of plans, that I had to have an itinerary that would 
not bring me back from Oklahoma to Washington, but would route 
me up to Spokane and I had to—I didn’t know this really—I found 
this later on, that I had to take several airlines from Washington to 
Oklahoma, from Oklahoma to Denver, from Denver to Salt Lake City, 
from Salt Lake City to Boise, Idaho, from Boise to Wayne, from 
Spokane to Minneapolis, and I think from Minneapolis to Washington. 

Mr. Scuwartz. Are you saying then that you thought at the time 
that KWTJ had sent you two tickets—— 

Mr. Dorrrer. They indicated on September 22, 1954, that they were 
going to send me round trip tickets and that is the reason that when 
I made up my travel voucher I put in no expense to the Government for 
my trip from Washington to Oklahoma City. 

Mr. Scuwarrz. Mr. Doerfer, did you think that you had bought 
the tickets from Washington to Oklahoma City, or that station KWTJ 
had bought them ? 

Mr. Dorrrer. Yes; I thought that I bought them after the Richards 
testimony. I signed a check to the American Airlines. I told Mrs. 
Sieman to send back those tickets. 

Mr. Scuwartz. To send back what tickets ? 

Mr. Dorrrer. The tickets that I thought the Oklahoma Television 
Co. had sent me, the round trip tickets. 

Mr. Scuwartz. In other words, you thought that you had a ticket 
from them, from Washington to Oklahoma, but that you then sent it 
back to them ? 

Mr. Dorrrer. Well, Mrs. Sieman sent it back. I didn’t handle the 
details of that. 

Mr. Scuwartrz. Did you tell her to send the tickets back ? 

Mr. Dorrrer. Yes; I did. 
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Mr. Scrwartz. You told her to send the tickets back and then when 
you got the check later on in October you thought they were reimburs- 
ing you for the amount that you had paid ? 

Mr. Dorrrer. Yes. 

Mr. Fiynt. I would like to inquire of the Chair as to the testimony, 
whether or not these questions were gone into yesterday ? 

Mr. Movutper. Some of it was. 

Mr. Friynt. Mr. Chairman, I want to know if it is the policy of the 
counsel to repeat and repeat the same questions and the same testi- 
mony? Ifitis, I have other business that I would like to attend to. 

Mr. Scuwartz. I submit that the witness has just changed his testi- 
mony. 

Mr. Friynr. Mr. Chairman, I want to know about how we are going 
to proceed. 

Mr. Movtper. The Chair will not permit the rehashing of the same 
testimony again and again. 

Mr. Scuwartz. I submit that he changed his testimony. He did 
not state yesterday that he had received any tickets from station 
KWTJ. 

Mr. Moutper. Go to the next question. 

Mr. Scuwartz. Now, Mr. Doerfer, I would like to read a letter 
which was contained in the files submitted to us by Mr. Edgar Bell, 
the general manager of station KWTJ, in response to a “subpena 
served upon him by the subcommittee : 


FEDERAL COMMUNICATIONS COMMISSION, 


Washington 25, D.C. 
Under date of October 12, 1954. 


Miss MONTEZ TJADEN, 
Promotion Manager, KWTJ, 
Oklahoma City, Okla. 

DEAR MIss TJADEN: I have your letter of the 8th, and the Washington office of 
American Air Lines contacted me yesterday in regard to our figures. We plan 
to leave Washington Friday at 11:25 a. m., and arrive in Oklahoma City at 
5 on flight 21 American. We had originally planned to return to Washington on 
Sunday, but I now have a speaking engagement in Spokane, Wash., on Monday, 
October 16, so will leave Oklahoma City on Sunday, October 15, at 10:23 a. m. 

I canceled out a reservation for return trip to Washington on Sunday with 
American, so they will deliver only your tickets for us from Washington to 
Oklahoma City. 

Very truly, 
JoHN C. DoerRFER, Commissioner. 

Would you like to see the letter, Mr. Doerfer ? 

Mr. Doerrer. Yes; I would like to see the letter. 

’ 

Yes, that letter is written—is signed “John C. Doerfer” in the hand- 
writing of my secretary. And I ask the committee to compare that 
signature with the endorsement on the check which is my signature 
contempor aneous or at about that time. 

Mr. Scuwartrz. Were you aware of the facts stated in this letter? 

Mr. Dorerrer. What I indicated yesterday on page 252: 


Now then— 





I said to my secretary 
send those tickets back to Oklahoma. Get me tickets for a complete itinerary 
from Washington to Oklahoma City to Spokane and back to Washington. 

Mr. Scuwartz. You say that although you already had a Washing- 
ton-Oklahoma ticket purchased by station KWTJ, you sent that ticket 
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back to them, bought your own ticket, so that they could then pay you 
for the ticket, you bought! ¢ 

Mr. Doerrer. I didn’ t say that, Dr. Schwartz, and I would like to 
have you point out in the testimony 

Mr. Moutper. I think we are spending too much time on this one 
point. ee 

Mr. Scuwartz. Now, Mr. Doerfer, on the line of questioning we 
started yesterday, I asked you whether since you have been on the 
Federal Communications Commission, you with or any member of 
your immediate family have taken any trips at the expense, in whole 
or in part, of any person, corporation, or association, subject to the 
regulatory authority of the Commission, or of any representative 
thereof ? 

You have now had some time to think about that question and I 
wonder if you have had an opportunity to refresh your recollection 
with regard to any other trips you have taken? 

Mr. Dorrrer. 0! 1, no, I haven’t had that opportunity. I under- 
stood yesterday that I was to be given an opportunity to get that 
information. 

Mr. Moutprr. May I interrupt to ask this question? Do you keep 
a record, Mr. Doerfer, of such trips that you make in your office? 

Mr. Dorrrer. No; when somebody sends a private plane, for illus- 
tration, to inspect a ‘plant at Canton, Ohio, and we accept that, there 
is no record. I have to take a look at either the travel vouchers, to 
see whether or not there was a charge of per diem or some correspond- 
ence in the files, with respect to the invitation, or comment after the 
inspection. 

These things are not logged so that I could put my finger on them 
on just a few hours’ notice. This takes considerable time. And, espe- 
cially, as I tried to indicate there has been no specification of charges. 
It has been most general. 

Mr. Moutper. We are referring now to what you said yesterday 
about it. I wondered if you kept a record of that? 

Mr. Dorrrer. Yesterday ? 

Mr. Moutper. I do not care to review it again. I wanted to know 
whether you kept a record. 

Mr. Dorrrer. Mr. Schwartz said, may I state for the record, that— 





in view of the fact that it would take 2 years to prepare such a list, I cannot 
possibly have knowledge of every trip taken by Mr. Doerfer. 

Well if it takes him 2 years it should take me more than 24 hours. 
And, besides, I might indicate that yesterday afternoon the Commis- 
sion met and we hada very serious matter for consideration, a classified 
item. I left the office after 5 o’clock, and I might indicate that there 
is some limitation to human endurance. 

Mr. Moutper. That is what I wanted to know, whether you kept 
records. 

Mr. Scuwartz. We were talking about a trip of yours just before 
adjournment yesterday, a trip to St. Simon Island, Ga., and White 
Sulphur Springs and to speak at St. Simon and to speak at the meeting 
of the West Virginia Association, White Sulphur Springs. 

I wonder if I “might read your remarks that were made yesterday on 
this trip so that we can carry on from there. 

Mr. Dorrrer. What page? 
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Mr. Scuwarktz. Page 302. I asked: 


Can you tell us any of the details with regard to that trip? 

Well, Mrs. Doerfer and I have been invited to speak for the Georgia Broad- 
easter. I accepted. They paid part of my hotel expenses, and they gave me 
$100 which I accepted as an honorarium or compensation, in the Same manner 
that I have indicated before. 


What happened after you spoke at St. Simon Island ? 

Mr. Dorrrer. I went to the West Virginia Broadcasters’ Associa- 
tion meeting. 

Mr. Scuwartz. Did you incur any expenses in connection with your 
visit ? 

Mr. Dorrer. Yes. They paid part of my expenses. 

Mr. Scuwartz. What part did they pay ? 

Mr. Dorrrer. They paid me a hundred dollars. Well, they paid 
the hotel while I was there, I mean. 

Mr. Scnwartz. You say that they gave you a hundred dollars? 

Mr. Dorrrer. Yes. 

Mr. Scuwarrz. Plus the hotel bill? 

Mr. Dorrrer. They paid the hotel while I stayed at the hotel. 

Mr. Scuwarrz. Was that true in St. Simon Island as well ? 

Mr. Dorrrer. I am not too sure but I am assuming that is true, also. 
I would like the opportunity to check, to determine whether or not. 
There were many trips that I made throughout the past 5 years where 
I made speeches and I paid my hotel expenses, and there were some 
where the association or the organization which invited me paid my 
hotel. 

Mr. Scuwartz. When you say— 

Mr. Dorrrer. Let me finish, please, but didn’t pay all of my ex- 
penses. 

Mr. Scuwartz. Did you, Mr. Doerfer, file any claims against the 
Government for reimbursement in these cases, do you recall ? 

Mr. Dorrrer. Well I assume—— 

Mr. Scuwartz. In this particular case? 

Mr. Dorrrer. I assume that I put in per diem and travel just as I 
did to Spokane, in the Spokane matter. 

Mr. Scuwatz. Do you recall the amount ? 

Mr. Dorrrer. No, I do not. 

Mr. Scuwartrz. Let me refresh your recollection. 'The Government 
travel voucher dated tsb 10, 1954, and paid on September 21, 1954, 
indicates that you received $33.75—$18.40 miscellaneous, $115.99, for 
travel. 

Mr. Dorrrer. How many days was I gone? 

Mr. Scuwartz. The voucher indicates that you left on 8/20—Au- 
gust 20, and you arrived in St. Simon Island August 22, you left 
there August 24, you arrived in White Sulphur Springs August 26, 
and you left White Sulphur Springs August 29. 

Mr. Dorerrer. That would be about 8 days, is that what it amounts 
to, 8 days of travel ? 

Mr. Scuwartz. Yes, 20th to the 29th. 

Mr. Witu1AMs. How much per diem were they paid then ? 

Mr. Dorrrer. Just a moment—what is the per diem ? 

Mr. Scuwartz. It states on this voucher that you traveled by pri- 
vate automobile and you claimed the fare by common carrier would 
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have been $91.72, if one continuous trip had been made. Per diem, 
however, would have been $54. By making 2 trips via common car- 
rier, the ‘fare would be $96.15, per diem $33.75. That is why you claim 
that amount ? 

Mr. Dorrrer. You are required when you use the automobile to 
indicate what the fare would be by common carrier transportation. 
And I think that the Government pays you whichever is less. 

Mr. Scuwartz. Yes, those are the rules for per diem. You stated 
that you received this $100 as an honorarium or compensation from 
the Georgia Broadcasting Association, is that correct ? 

Mr. Dorrrer. Yes. 

Mr. Scuwartz. I would like to read into the record a letter I re- 
ceived under di ate of November 29, 1957, from the general manager of 
station WRFC, who was at that time Mr. L. H. Christian: 

DEAR MR. cai In reply to your letter of November 18, requesting cer- 


tain additional information concerning the visit of Commissioner Doerfer and 
Lee— 
1 want to read the key portion. 

The 1954 meeting was held in August at the Hotel King and Prince, St. Simon 
Island, Ga., and Commissioner Doerfer and his wife stayed there during his 
visit. The $100 which was reimbursed him for out-of-pocket expenses was not 
itemized, but decided upon by the then president of the association and myself. 

That is the letter of November 29. There was an earlier letter 
of November 14: 

Dear Mr. Scuwartz: Replying to your letter of November 12 requesting a 
statement of expenses incurred by the Georgia Association of Broadcasters in 
connection with Commissioner Doerfer’s visit with and address to the CAB 
summer meeting in August 1954, I was secretary-treasurer at that time and find 
that we issued Mr. Doerfer a check for $100 dated September 10, 1954, to reim- 
burse him for out-of-pocket expenses during his trip. In addition, we paid his 
hotel bill while in attendance at our meeting. 

Is this not another case, Mr. Doerfer—— 

Mr. Dorerrer. Wait a minute. 

Mr. Scuwarrz. Is that your recollection that this letter to me 
from Mr.—— 

Mr. Dorrrer. I cannot recollect a letter that was written to you. 

Mr. Scuwarrz. No, but are the facts stated by him, are they y in 
accordance with your recollection of what actually occurred ? 

Mr. Dorrrer. Let me state what happened. 

Mr. Scuwarrz. Mr. Christian states that you were paid to reim- 
burse you for out-of-pocket expenses. 

Mr. Movutper. That is correct. 

Mr. Dorrrer. I can’t help what Mr. Christian said. That may be 
perfectly accurate. You must remember that Mrs. Doerfer was in- 
vited. Now when he said, “pay your expenses,” that could be for 
Mrs. Doerfer’s expenses. I don’t know why they would invite Mrs. 
Doerfer under the circumstances and expect two people to travel from 
Washington to St. Simon, Ga., on $100, if it were supposed to be 
for my out-of-pocket expenses. And that is, it is their bookkeeping 
over which I have no control. 

Mr. Scuwartz. Your hotel bill was actually paid by the association, 
both yours and Mrs. Doerfer’s ? 

Mr. Doerrer. Well, if you will check that and if that is the fact 
I will accept it. 
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Mr. Scuwartz. His letter says so, and you indicated previously so. 

Mr. Dorrrer. All right. 

Mr. Scnwartz. You traveled in an automobile ? 

Mr. Dorrrer. That is right. 

Mr. Scuwarrz. Would not the $100 have been ample to compensate 
you for your out-of-pocket expenses for this trip, to St. Simon Island 
and back ? 

Mr. Dorrrer. A man and wife don’t travel in an automobile and 
get from Washington to St. Simon in the matter of just an hour or 
afew hours. That takes some time as indicated on the travel voucher. 

Mr. Scuwartz. Did not your wife travel in the same automobile? 

Mr. Dorrrer. That is right. 

Mr. Scrwarrz. Did not you, then, collect the full travel expenses 
from the Government for both of you? 

Mr. Dorrrer. No. 

Mr. Scuwartz. The mileage expenses? 

Mr. Dorrrer. Not the full. I could not travel by automobile and 
stay at hotels en route and eat for $9 a day. 

Mr. Scuwartz. You were reimbursed by Mr. Christian for the trip 
to St. Simon Island and back; they were not reimbursing you for the 
entire 9 days. 

Mr. Dorrrer. Instead of trying to put words in my mouth, I think 
what you should do is to stick by the communication. 

Mr. Movtper. Goto the next point. 

Mr. Scuwarrtz. In the trip to White Sulphur Springs, W. Va., 
which is part of the same trip, you state that the association paid 
your hotel bill and, in addition, gave you an honorarium of $100; is 
that correct ? 

Mr. Dorrrer. That is correct, to this extent, they paid the hotel 
while I was there. They did not pay all of my expenses en route or 
all of my expenses down there. 

Mr. Scuwartz. You mean at White Sulphur Springs? 

Mr. Dorerrer. Yes. And I cannot—I cannot account for their book- 
keeping system or what they call them. I accepted it as an honora- 
rium or ‘compensation. 

Mr. Scuwartz. Mr. Doerfer, you were there at the hotel at White 
Sulphur Springs for 3 days, 4 days and 3 nights, actually, were you 
not ? 

Mr. Dorrrer. I assume that is correct. 

Mr. Scuwartz. That whole bill was paid by the association ? 

Mr. Dorrrer. I assume that that is correct. 

Mr. Scuwartz. In addition, you received the $100 from the asso- 
ciation ? 

Mr. Doerrer. Yes. 

Mr. Scuwartz. Is that correct, plus your expenses from the Gov- 
ernment ? 

Mr. Dorrrer. Yes, and, again, my wife was invited, and they knew 
that. 

Mr. Scuwartz. May I ask, Mr. Doerfer, what other expenses you 
incurred at White Sulphur Springs which the association did not pay ? 

Mr. Dorrrer. Well, all I can say is that I would like, as I indicated 
yesterday, an opportunity to reconstruct. I can’t remember 5 years 
ago. 
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Mr. Har. May I inquire as to whether or not we were to deal 
strictly with the Oklahoma-to-Spokane trip? 

Mr. Moutper. As I recall, there was read into the record the gen- 
eral terms. I assume that it is not the rule of this committee nor 
that any court requires that evidence be in a written document or in 
notes prior to its introduction. 

Mr. Bennett. When arrested, it is the duty of the police officer 
to say why you were arrested and the date, and so forth—that is 
the duty of the police officer. And to state the law that you were 
supposed to violate. At least, the date that these occurrences took 
place should be made known for the record. 

Mr. Movutper. If you object to the testimony on the basis that you 
have stated, then the Chair will rule upon it. 

Mr. Scuwartz. Is it the contention of members of this subcom- 
mittee that I can inquire only into cases actually that are known by 
me, or may I inquire into cases within the personal knowledge of the 
witness / 

Mr. Movtper. The ruling of the Chair is that you can inquire of the 
witness on all of the subjects under the jurisdiction of the committee, 
because he may be the only one to possess that knowledge. 

Mr. Hate. If anybody is charged with misconduct, the alleged mis- 
conduct should be presented. I want to inquire of counsel on that. 

Mr. Movutper. I have explained my position on it, Mr. Hale. A 
notice was served, which is a most unusual courtesy in congressional 
committees of this sort, but it has been practiced by this committee, 
by giving them 3 days’ written notice of the general subject and ac- 
cusations that were made by the staff. And, most certainly, it should 
not be construed to mean that the staff would have to include in that 
notice all of the evidence which it is hoped would be revealed during 
the course of the hearing. And for the further reason, most cer- 
tainly, the witness may possess knowledge and information which the 
staff do not have, nor, indeed, have possession of. Therefore, it could 
only be determined by asking the witness questions about it. 

Mr. Bennett. That is exactly like asking a man whether he has 
ever committed a crime without telling him the year and the date 
and the city or any of the details. Iam talking about specific charges. 
I was wondering. 

Mr. Movutper. I don’t think the committee has the authority to 
present an indictment or to write any such. 

Mr. Bennett. This is an indictment—exactly what is it. I read 
from counsel’s charges the other day. I will read them again. 

Mr. Moutper. The gentleman is out of order. 

Mr. Bennett. I want the record to show that I object. Just a 
minute. That they are examining the witness with respect to charges 
of which he has not been informed as to the time and the place and 
the date the alleged event took place. 

Mr. Movutper. The Chair, for the reasons heretofore stated, over- 
rules the objection. 

Mr. Wiu1aAMs. It is not quite clear to me, Mr. Chairman, the pur- 
pose of the interrogation about the St. Simon Island trip. Is the 
inference to be drawn from that interrogation made by the counsel 
that the Chairman of the Federal Communications Commission stole 
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$33 as the result of having filed a fraudulent voucher covering 8 days 














































356 REGULATORY COMMISSIONS AND AGENCIES 


on the road? I want to find out just what the point of the interroga- 
tion is. If that is not what it is, I would like to have it stated, be- 
cause it is not clear to me. 

Mr. Movutper. Wait a minute. Mr. Williams asked a question. 
Can counsel answer that question ? 

Mr. Scuwartrz. I would like to answer that by putting all of the 
facts in the case and then I would be glad to sum up what I think 
they show if the subcommittee desires it. 

Mr. Moutper. Mr. Williams, is that all right ? 

Mr. Wiutu1aMs. I asked the question if that is the inference that is 
to be drawn from this. 

Mr. Bennerr. Let me read you what the counsel has said in his 
memorandum which you have before you. He summarizes this gen- 
eral evidence and then he said: 

This evidence would appear clearly to demonstrate that the act of Commis- 
sioner Doerfer in charging to the Government his travel expenses constituted 
a criminal offense (see U. S. Code, title 18, sec. 297) making a false, fictitious, 
or fraudulent claim against the Government a felony. 

Mr. O’Hara. What are you referring to? 

Mr. Bennett. I am referring to the counsel's report to the commit- 
tee of January 3. 

Mr. Mouxper. Counsel is merely giving his opinion and certainly 
that does not constitute an indictment. 

Mr, Bennerr. Let us take this. This speaks for itself. I want it 
= the record. And also in this memorandum on page 4, it states 
that— 


Since Commissioner Doerfer actually had no expenses on this trip his claim 
for reimbursement was “false, fictitious, or fraudulent.” 

That charges, in my opinion, and specifically in the words of the 
counsel himself, a criminal offense. I said that people charged with 
criminal offenses are entitled under the Constitution to know the na- 
ture of the charges, and the time that it took place—the time that the 
alleged crime took place. 

Mr. Moutper. Proceed. 

Mr. Scuwarrz. May I make one point, Mr. Bennett? I believe the 
record will show that the memorandum you are reading from referred 
only to the Oklahoma City-Spokane trip. I am now trying to obtain 
the facts with regard to any other trips which Mr. Doerfer made at the 
expense of the person, corporation, or association subject to the regu- 
latory jurisdiction of his agency or at the expense of any repr esenta- 
tive thereof. 

Mr. Bennett. Are you not trying to develop—would that not come 
out with the same result as the Oklahoma C ity trip? 

Mr. Scuwartz. The facts will have to speak for themselves. Mr. 
Doerfer disputes these facts. 

Mr. Bennetr. What are you trying to show, what you claim—what 
you are trying to establish is that it, that was established in the Okla- 
homa City tr ip? 

Mr. Scuwartz. The Comptroller General stated that it violated 
the law. 

I agree with the Comptroller General. 

Mr. Bennett. That is all right. That is my point. We are pro- 
ceeding here in the nature of a criminal proceeding. It has all of the 
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aspects of a criminal trial with the man brought before a committee 
pe as to defend. The only difference is that we are not sitting here as 
a jury to convict. 

So far as his rights or the rights of any other witness are concerned, 
he ought to be accorded the right of any other defendant in court. 
If we are turning into a law- enforcing agency to inquire into the guilt 
or innocence of specific criminal offenses, then we ought to proceed 
as we proceed in a court of justice. 

Mr. Scuwarrz. I would respectfully suggest, Mr. Bennett, that we 
are sitting here to elicit the facts. If the facts should indicate a pos- 
sible criminal violation, that should be noted and referred to the 
appropriate authorities. 

Mr. Bennett. While you are investigating it is your opinion that 
the person so charged should have none of the rights that he would 
have if he were in court under similar circumstances ¢ 

Mr. Scuwartz. Mr. Bennett, I have expressed no opinion whatso- 
ever on that. 

Mr. Bennett. I would like to have your opinion on that. 

Mr. Scuwartz. If the Chair desires to have a public opinion by 
counsel on. this I will give it. 

Mr. Bennett. I would like to have it. 

Mr. Moutper. I do not so require. Mr. Moss. 

Mr. Moss. Mr. Chairman, it seems to me that we are spending an 
awful lot of time in trying to infer something that just isn’t so. This 
committee cannot sit and ] pass judgment as to the guilt or innocence 
of any individual. The only thing we can do is to determine the facts 
on the basis of the evidence submitted by the investigatory personnel 
of the staff, or by the response of the witness. We are » without author- 
ity of any type to go beyond that unless we should become convinced 
that there was contempt in which case we could recommend, but again, 
not act. 

I do not think it is necessary that we all agree step by step with the 
procedure or the specific line of interrogation of the counsel. I think 
that we are, by the continuous interruptions, prolonging the question- 
ing far more than we are expediting the hearing. 

Mr. Bennett. Will you yield? 

Mr. Moss. I will be very happy to. 

Mr. Bennett. Do not you believe counsel when he says that he is 
charging criminal offense; n: umely, the commission of a felony? 
Do you not believe that when a man is charged with a felony and you 
are to hear the evidence, he should be accorded the same rights as in 
any other court of the land? 

Mr. Moss. This is not for the determination of that question. 

Mr. Moutper. Let us stop it entirely. That information was given 
to him by counsel for the staff and he has not so charged—the com- 
inittee has not so charged—and this proceeding does not have juris- 
diction of a criminal prosecution proceeding. 

Mr. Bennett. What kind of a proceeding is this, Mr. Chairman? 
Is it a quasi-criminal trial or is it a criminal trial without authority 
to convict or acquit? Just what is it? 

Mr. Moutper. No. It is not. Of course, the evidence that counsel 
seeks is in connection with many of the other general purposes of the 
investigation. What he is now trying to show is, as I understand it, to 
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show the conduct of the Commission. It, certainly, has a direct bearing 
upon the functions and decisions which the Commission may make in 
their official capacity. Is that right? 

Mr. Scuwartz, Precisely, Mr. Chairman. 

Mr. Wixti1ams. Asa member of this committee I think I havea right 
to know the purpose of the question being asked by the counsel and I 
am going to repeat the question that I asked a moment ago. Are we 
to infer from the line of questions that have been asked by the counsel 
with regard to the St. Simon, Ga., trip, that the Chairman of the Fed- 
eral Communications Commission has stolen $33 and some odd 
cents, by filing a fraudulent voucher for per diem expenses with the 
Government ? 

Is that the purpose of the question ? 

Mr. Scuwartz. Do you wish me to sum up the facts now ? 

Mr. Witu1aMs. I ask that question. I can sum up the facts for you. 

Mr. Scuwarrz. The purpose is to establish the close liaison between 
the Commission and the industry which it regulates. The purpose 
is to investigate the administration of the laws by this particular regu- 
latory agency. To do this, one must look to the caliber of the men 
composing the agency; one must look to their rel: ationships with the 
agency which they are supposed to regulate, at times in a quasi-judicial 
capacity. The administration of the law in the abstract is difficult, 
even of the best possible laws, if the men making up these particular 
agencies are not of the proper caliber, do not have the integrity, the 
probity which we have come to expect of those holding quasi-judicial 
office. That was the primary intent of Congress in enacting the Com- 
munications Act of 1934. All other intents are subsidiary. If this 
intent has been violated, all other aspects of the administration of the 
law are of no weight. Administrative law then becomes a sham, a 
fraud, a pretense. 

Mr. WixuiAms. All right; you have been all the way around the 
world without keeping your feet on the ground. Are you attempting 
to prove that the Chairman of the F ederal Communications Commis- 
sion stole $33 from the Federal Government? That is all I want to 
know. 

Mr. Scuwartz. Weare attempting 

Mr. WituiaMs. Where is the impropriety ? 

Mr. Scuwarrz. May I sum up this case, and I think you may see the 
impropriety of that? May Idothat? 

In this particular case, Mr. Williams, the Chairman received his 
full travel expenses, for traveling in his automobile or in an auto, I 
should say, from the Government, with his wife. He claimed per 
diem from the Government, which is given to him in lieu of actual 
subsistence; in addition, he received from each of the groups he went 
to visit $100 each. In addition, he received his full hotel] bill, one of 
which included every possible expense, as I have been trying to show, 
including room, board, golf fees, restaurant fees—I don’t know what 
additional ones there wet ‘e—trips, service, et cetera, from this particu- 
Jar association in West Virginia, the bill totaling $154.19. Nonethe- 
less, as I said, in violation of the ruling of Mr. Campbell, the Comp- 
troller General, he filed for and collected full reimbursement from 
the Government for the trip. I would respectfully suggest, Mr. Wil- 
liams, that the facts speak for themselves, and that this does cast light 
upon a personal caliber as a member of this higher regulatory agency. 
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Mr. Witu1aMs. My question could have been answered by yes or no. 
T think I am entitled to an answer, Mr. Chairman. 

Mr. Movuuper. I think committee counsel has fully answered the 
question. 

Mr. O’Hara. May I say that I understood from counsel’s statement 
that this refers to possible influence of the industry on the Commis- 
sioner or the Commissioners. Permit me to call attention of the com- 
mittee—the facts are well known—that the complaint, apparently, of 
the staff is that there is an inference of undue influence upon the Com- 
mission. Tomorrow we go into a full committee, where the industry 
is complaining about the fact—and I am speaking of the industry— 
that the Commission has made a wrong decision, as to whether we 
should have pay television, and we are asked to override the decision 
of the Commission. Weare somewhat inconsistent. 

Mr. Wotvertron. Have we arrived at that time in the morning when 
we usually take a recess ? 

Mr. Moutper. Do you request a recess ? 

Mr. Wotverton. | didn’t want to overlook the fact. No; I didn’t 
want you to overlook the fact. 

Mr. Movuvper. The committee will recess for a period of 5 minutes. 

( At this point, a 5-minute recess was taken.) 

Mr. Movuwper. The committee will be in order. 

Before you continue the interrogation of the witness, Dr. Schwartz, 
the Chair requests you to make as clearly as possible a direct question 
and also request the witness to also make a clear and direct answer 
without other comments. 

Mr. Hale. 

Mr. Hate. It also seems to me that, if the counsel is permitted to 
establish Mr. Doerfer committed a crime in connection with expense 
accounts on a visit to St. Simon Island or on a visit to White Sulphur 
Springs, affirmative evidence to that effect should be put in, rather 
than counsel trying to extort admissions out of Mr. Doerfer. If there 
is evidence of criminal misconduct, it should be supplied affirmatively 
and not by attempting to obtain admissions from the accused. 

Mr. Mouuper. We have gone over that question time after time, 
and I have ruled on the objections several times. 

Mr. Doerrer. May I correct the record to one extent here, Mr. Chair- 
man ¢ 

I have now before me a copy of the St. Simon-White Sulphur 
Springs voucher, and I indicate there that I was gone for 914 days and 
that the per diem amounted to $33.75, which calculates out to less than 
$3.15 aday. And I submit that I had expenses far in excess of that. 

Mr. Mouvper. For which you were not reimbursed ? 

Mr. Dorrrer. Beg pardon ? 

Mr. Moutper. Far in excess of that, for which you were not reim- 
bursed. Isthat your meaning? 

Mr. Dorrrer. That is right, and I also want to indicate at this time, 
until counsel read that hotel bill this morning, that is the first time I 
had knowledge of the amount of the bill or the nature of the charges. 
I did not know, I did not have an opportunity to determine whether 
all those charges are ascribable to me. I don’t remember the circum- 
stances. 
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I do remember on some other occasions—and I can’t be specific— 
where people were in my room and hors d’oeuvres were ordered and 
drinks were ordered not by myself, but they came to the room and, in 
the usual custom, I probably did sign for some of those. But, as I 
indicated the other day, at Spokane I just didn’t drink $25 worth of 
whisky in 1 night. 

Mr. Moutper. Yes; we have heard. That is in the record. Let us 
proceed with the next question. 

Mr. Hesevron. May I inquire if counsel has the Government 
voucher ¢ 

Mr. Scuwarrtz. Yes. 

Mr. Moutper. Are you ready to proceed ? 

Mr. Scuwartz. Mr. Doerfer, does it refresh your recollection if I 
refer to an address made in May 1956 to the Milwaukee School of 
Engineering ? 

Mr. Dorrrer. Yes. I remember that occasion. 

Mr. Scuwarrz. Could you briefly state what was involved there ? 

Mr. Dorrrer. A speech. I would be glad to give that one. 

Is that what you mean ? 

Mr. Scuwarrz. Yes; the speech to the Milwaukee School of Engi- 
neering. 

Mr. Dorrrer. Well, I made two appearances; one was before the— 
I think—representatives of various industries, not necessarily the 
broadcast industry, who were quite interested in encouraging and aid- 
ing some professional people. At that time, it was quite common 
know ledge that this country was falling behind in its—— 

Mr. Moutper. Mr. Doerfer, I regret to interrupt. 

You said the object was to deliver some speeches. 

Now, what was your next question, Mr. Schwartz? 

Mr. Dorrrer. I thought he asked me what I spoke about. 

Mr. Scuwartz. No. 

Mr. Dorrrer. I spoke on two occasions on that trip. 

The one had to do with the need of this country not only for 
scientists and engineers but for technicians, that the ratio was wrong. 
There were 3 scientists to 1 technician and we should actually have 
3 technicians to 1 scientist. 

Now, I also spoke to the school of engineering and I tried to en- 
courage the youngsters to get into electronic engineering, that we 
were short at the Federal Communications Commission, and I tried to 
paint a picture of the vastness of this thing. It was just breaking. 

Mr. Moutper. Yes. Now—— 

Well, the speech was in connection with your oflicial—— 

Mr. Dorrrer. If that covers it. 

Mr. Scuwartz. Do you recall, Mr. Doerfer, briefly whether you 
claimed reimbursement from the Government for your expenses on 
that trip? 

Mr. Dorrrer. Yes. I think I did. 

What was the date, Dr. Schwartz? 

Mr. Scuwartz. The trip was in May of 1956. 

Mr. Dorrrer. May 1956? 

Mr. Scuwartz. May 3 through May 9. 

Mr. Dorrrer. Yes. 


; 
i 
i 








1d 


in 


16 
1- 


mn 


ul 


REGULATORY COMMISSIONS AND AGENCIES 361 


Mr. Scuwartz. Mr. Doerfer, do you recall—I think in view of the 
comments and the will of the sube ommittee, we ought to go through 
the remaining trips, perhaps, as briefly as possible. 

Did the Milwaukee School of Engineering pay you anything in 
connection with this? 

Mr. Dorrrer. $195. I had my wife on that trip and she was 
invited. 

Mr. Scuwarrz. Was that an honorarium ? 

Mr. Dorrrer. I considered that an honorarium and compensation. 

Mr. Harris. Will the counsel permit a question ? 

Mr. Scuwartz. Certainly. 

Mr. Harrris. Was the $195 reimbursement for the travel expense 
of Mrs. Doerfer with you ? 

Mr. Dorrrer. I think the $95 was to cover her travel, because the 
fare to Milwaukee from Washington is approximately $90. 

Mr. Harris. Well, the facts are, then, that that part of it was 
actually travel expenses and the $100 approximately was what you 
considered the honorarium or compensation. 

Mr. Doerrer. Well, I considered that when they invited Mrs. 
Doerfer, that was part of the honorarium and compensation to me 
for making that talk or sitting 

Mr. Harris. And you take care of the expenses. 

Mr. Dorerrer. Yes. 

Mr. Wriu1amMs. Would the gentleman yield for another question ? 

In that regard, Mr. Doerfer, you considered this as an honorarium, 
I believe you stated. Did you report that as income on your income 
tax, or do you remember ? 

Mr. Dorrrer. Yes, 1956; yes. And 1954. 

Mr. Moutper. I ask this question : 

You reported it as income, and then did you also claim traveling 
expense deduction on the income, for the traveling expenses on that 
trip? 

Mr. Dorrrer. I included the gross, whatever gross I got, and then I 
deducted traveling expenses, which included Mrs. Doerfer’s plane 
fares, or . 

Mr. Moutper. And also your own travel expense / 

Mr. Dorerrer. Well, my own traveling expense, which I calculated 
to be over and in excess of what I got from the Government. 

Mr. Scuwartz. Mr. Doerfer, do you consider your wife’s trip in 
these cases to be a business expense which can be deducted ? 

Mr. Dorrrer. Well, now, if we want to get into a discussion with 

respect, to the tax problem, I might indicate that there is considerable 
opinion among some attorneys that an honorarium, in and by itself, is 
a gift and not even reportable; that the tax, if any, is payable by the 
donor. 

Mr. Scuwartz. You said yesterday, as I recall, that you got it in 
return for giving the speech. Are you saying now it is not income? 

Mr. Dorrrer. That is why I reported it. I resolved the doubts in 
favor of the Government on that occasion. 

Mr. Scrwarrz. Mr. Doerfer, you are a lawyer. Can you deduct 
vour wife’s expenses, going along with you on these trips, as business 
expense ¢ 
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Mr. Dorrrer. Well, now, if you are going to argue*about that, Dr. 
Schwartz 

Mr. Scuwartz. I am just asking. I am asking as a point of infor- 
mation. 

Mr. Dorrrer. Yes. I certainly thought so, and I did so. 

Mr. Scuwarrz. Now, Mr. Doerfer, “I would like to refresh your 
recollection in connection with a trip to Saranac Lake, N. Y., in Sep- 
tember 1954. Do you recall that trip? 

Mr. Doerrer. Yes;I do. Generally. 

Mr. Scuwarrtz. Can you again state briefly the facts with regard to 
expenses there ? 

Mr. Doerrer. That was September of 1954; correct ? 

Mr. Scuwartz. Yes. 

Mr. Dorrrer. Yes. 

Mr. Scuwarrz. Do you recall whether the industry paid your ex- 
penses, or anything in connection with that trip ¢ 

Mr. Dorrrer. The industry paid me $100. 

Mr. Scuwartz. You are recalling this—are you looking at your 
Government voucher there ? 

Mr. Dorrrer. To get the date. 

Mr. Scuwartz. I am thinking of the $100. 

Mr. Dorrrer. They paid me $100 honorarium, or compensation, the 
same thing. 

Oh. I see what you mean. Did they pay my hotel? I think they 
paid by hotel. 

Mr. Scuwartz. I am asking you how you are recalling this. Is it 
by looking at your file ? 

Mr. Dorrrer. Sure. You just called my attention to it, and I 
have a travel voucher here. September 11 through September 14, 

Mr. Scuwartz. In other words, looking at your files does refresh 
your recollection on these trips? 

Mr. Dorrrer. Yes. 

Mr. Scuwartz. I thought you informed Chairman Moulder earlier 
that you didn’t have a file on these trips and you couldn’t remember 
the trips you made. 

Mr. Dorrrer. You thought wrong, Mr. Schwartz. 

Mr. Scuwarrz. Well, wouldn’t it be a simple matter, Mr. Doerfer, 
for you to answer the questions about your trips from your own file? 

Mr. Dorrrer. No. I think that the confusion arises from the fact 
that you were asking about trips which the industry furnished, either 
their private plane or their chartered plane. 

Mr. Scuwartz. No. I asked you whether there were any trips 
taken by you while you were a member of the Commission at the 

expense, in whole or in part, of any person, corporation, or associa- 
tion subject to the jurisdiction of the Commission. 

Mr. Doerrer. Well, Dr. Schwartz, I assumed that when they send a 
chartered plane down, or a private plane, that that is at their expense. 
Mr. Scuwartz. I w ’ not talking about that alone. If you—— 
Mr. Dorrrer. Well, I don’t know what you had in mind. I just 

tried to follow your questions. 

Mr. Frynt. Mr. Chairman? 

Mr. Movutper. Mr. Flynt. 
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Mr. Fiynt. I should like to ask a question, a clarifying question. 

I would like to ask this question of both the chief counsel and the 
witness : 

Is there any provision of law or custom that places a State or a 
district or a national association under the regulation and jurisdiction 
of the Federal Communications Commission ¢ 

Mr. Dorrrer. No. 

Mr. Fiynr. Mr. Schwartz, can I have an answer? 

Mr. Scuwartrz. Yes. The association is composed of members, all 
of whom hold licenses from the Federal Communications Commis- 
sion. The.association is a legal person composed of members. It is 
not like a corporation. 

Mr. Dorrrer. Well, we don’t regulate the association. As a matter 
of fact, we do not regulate the rates or the construction, or whatever 
you have comparable tothe regulation of public utilities. 

Mr. Moutper. You do regulate the members of the association ? 

Mr. Dorrrer. I beg pardon ? , 

Mr. Movutper. You do have jurisdiction over the regulation of the 
members of that association ? 

Mr. Dorrrer. Well, to the extent regulated in the act. We don’t 
have much jurisdiction. We don’t have much jurisdiction over their 
prograniing. 

Mr. Moutper. I see. 

Mr. Dorrrer. Our big job is, of course, the licensing, and then the 
renewal of the licensing. Apart from that, it has been the philosophy 
of Congress that the broadcasting industry developed wholly in the 
field of free enterprise. 

Mr. Mouvper. All right. 

Mr. Schwartz, ask the next question. 

Mr. Scuwartrz. Mr. Doerfer, if looking at your own file refreshes 
your recollection with regard to trips you have made at the expense, 
in whole or in part, of the industry, could you tell us about all these 
trips, looking through your files ? 

Mr. Dorrrer. Well, that is what I indicated. 

Mr. Scuwartz. With the file in front of you now, tell us about 
all of your trips. 

Mr. Dorrrer. Well, I can only cover those on which I either got per 
diems or travel from the Government. 

Mr. Scuwartz. Tell us about those, Mr. Doerfer. 

Mr. Dorrrer. As I indicated—well, if you want to hear every 
one——— 

Mr. Scuwartz. I think the committee wants to know the facts with 
regard to these cases where you received a compensation from the 
industry. 

Mr. Dorrrer. Let us take the year 1954. 

On January 24, 1954, I went to Milwaukee, Wis. There is no in- 
dication here, but I will try to dig up what the purpose was. 

I think that was the—well, on January 14, 1954, I went to East 
Lansing, Mich., attended the dedication opening of the Michigan 
State educational television station. I inspected—and 

Mr. Moutper. That, I think, is sufficient ? 

Mr. Scuwarrz. Weare interested in the expenses. 
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Mr. Dorrrer. Oh. I did not receive any honorarium or compensa- 
tion for that other than the payment of the hotel, as you indicated 
yesterday. 

On February—that was Notre Dame. Excuse me. 

Mr. Scuwarrz. That was Notre Dame. 

And you received the living expenses in South Bend, and were you 
fully reimbursed 

Mr. O’Hara, Mr. Chairman, that is confusing to the witness. He 
is trying to answer one question and counsel asks another. 

Mr. Moutper. I think that was covered yesterday. 

Mr. Dorrrer. Chairman Moulder, I think it was Notre Dame. I 
think we are both confused, but this was the educational television 
at Michigan State at Lansing. 

Now, on February 14——— 

Mr. Scuwarrz. Excuse me, Mr. Doerfer. 

Could you state in these cases whether you charged the Government 
for your full expenses 

Mr. Dorrrer. I didn’t charge the Government at any time for my 
full expenses. I Senta what the Government would allow which was 
$9 a day. 

Mr. Scuwartrz. For your full travel. 

You received your full travel and per diem in accordance with the 
law. 

Mr. Dorrrer. Yes: I received certain transportation and per diem. 

Mr. Movuxper. In each case as you come to it, can you give the full 
amount which you claim was paid by the Government? It is very 
simple. 

Mr. Dorrrer. Well, Michigan State College was $69.88 travel, 

$23.35 per diem. I haven’t got the number of days. I will have to 
go back again to the vouchers. 

Now, on February—— 

Mr. Scuwarrz. And you say your hotel was paid by the industry 
there, just to clear up—— 

Mr. Dorrrer. Michigan State has—that is not an industry. Mich- 
igan State is a college, as you well know. And I don’t want to be 
facetious, but they do run a hotel and—— 

Mr. Scuwarrz. And they also run a television station. 

Mr. Dorrrer. And they run a television station, and they are sub- 
ject to our licensing process, and it is a UHF station, and I don’t 
know at this moment whether it is still operating, but that was one of 
the big questions, as to whether or not it could operate and get suffi- 
cient reception. 

Mr. Scuwartz. And they paid for your hotel bill. They provided 
the hotel, or paid for the bill. 

Mr. Dorrrer. Yes, but, again, Doctor, not all of it. 

When I went on these trips, I did not spend all of my time either 
making a speech or staying at a hotel at the place I was invited. 

Mr. Scuwarrz. You certainly did not at Notre Dame. 

Mr. Dorrrer. Well, if you will allow me to finish my answer, if I 
were permitted—— 

Mr. Movutper. Let us proceed on this. You have made 

Mr. Dorrrer. Well I am trying to 
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Chairman Moulder, I didn’t keep a diary, but if I were given suffi- 
cient op ree if I were permitted to go back to East Lansing 
and talk to some of the people with whom i talked and with whom I 
went around and visited, some of the reception centers—I am talking 
about television reception centers—I could give you a clearer picture 
of the Government work which I did at these places. 

I am trying to point out to this committee that my primary tee 
was Government work, to try to get knowledge of ‘the job that I wa 
performing; and when I was invited to talk, if I could see at that 
particular spot I could increase my knowledge of my job, that is when 
I went. I did not—— 

Mr. Moutprer. You made your position very clear. 

Mr. Dorrrer. I did not accept every single invitation I had to make 
a speech or to accept an honorarium. I turned down probably 3 to 1. 
That would be the ratio. 

Now, on February 14, I attended—this is New York—I attended a 
roundtable discussion sponsored by the Irving Trust Co. The travel 
was $20.10 and the per diem, $31.85. 

May I state what that was for ? 

Mr. Mouwper. Yes. 

Mr. Dorrrer. That is a clinic, they call it, in which regulators and 
the regulated utilities and insurance executives and investment house 
counselors discuss public utilities’ financing, the cost of money. The 
cost of money is quite an import: ant factor in ratemaking. It is per- 
haps one of the most expensive issues litigated in a utility rate case, 
and we do have jurisdiction over telephone companies and, of course, 
that particular thing is important. 

Mr. Mouvper. I think your purpose—— 

Mr. Scuwartz. Mr. Doerfer—— 

Mr. Dorrrer. In that case, I received—let me say I rendered and 
prepared a paper at that particular meeting. I received no honor- 
arium or no compensation. 

Now—— 

Mr. Scuwarrz. Mr. Doerter, the cases I am trying to get at are the 

cases where you did receive compensation and ‘reimbursement from 
the Government. 

Mr. Dorrrer. You asked me whether or not [ would go over all of 
these and refresh my recollection to the best I can at this moment and 
indicate those in which I did and those in which I did not. 

Now- 

Mr. Mourper. That is correct. A complete list, as I understand it, 
according to your files. 

Mr. Dorrrer. O. K. 

Now, on April 8, I attended the Detroit Television Council 
Detroit, Mich., and I also went to Milwaukee. On that occasion my 
transportation was $76.60. My per diems were $49.45, and, accord- 
ing to this, it would probably be 4 days. Well, it says “per diem and 
others.” Excuse me. Because per diem in 1954 was $9. 

Now, the purpose there was to discuss with the Detroit Television 
Council our work, and I also at that particular point was interested 
not only in the American television broadcasting stations, but I 
wanted to know what the effect of the television and radio broadcast- 
ing in Canada would have that close to a large American metropolitan 
city. 
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I could go on with respect to some other matters. 

And the Detroit people paid me, I think, $100. 

Mr. Scuwartz. Mr. Doerfer , what was the purpose of your trip to 
Milwaukee, then ? 

Mr. Dorrrer. Well, I can’t say, and if you will allow me, I would 
like to examine the travel voucher to see what the purpose was. 

Mr. Scuwartz. May we show you this? 

Mr. Dorrrer. Yes; sure. 

Mr. Scuwarrz. Could you read the purpose stated there, Mr. 
Doerfer ? 

Mr. Dorrrer. Well, it says: 

To Detroit, Mich., such other points as may be necessary, and return to 
Washington, D. C. 

Mr. Scuwartz. The purpose. 

Mr. Dorrrer. Oh: 

To speak before the Detroit Television Council. 

Mr. Scuwartz. What was the purpose of your trip to Milwaukee, 
Mr. Doerfer? 

Mr. Dorrrer. Well, I can answer that. The city of Milwaukee 
was one of the first large metropolitan cities in this country in which 
there was an attempt to mix UHF and VHF. And there was also at 
or about that time an application for rulemaking amendments to our 

table of assignments, to drop another V in. That V was dropped in, 
either before or after my trip to Milwaukee in the Whitefish Bay area, 
which is a suburb of Milwaukee. 

I still have requests to come to Milwaukee, to view the reception 
of UHF and to see its effort to compete with the VHF. 

Mr. Moutper. Now, does that answer the question ? 

Mr. Scuwartz. Is that listed on the voucher, Mr. Doerfer? 

Mr. Dorrrer. No. But what you are talking about—that is not a 
voucher. That isan authorization. 

Mr. Scuwartz. That is the authorization. 

Mr. Dorrrer. Before I left. 

Mr. Scuwartz. Did you list anywhere to the Commission the pur- 
pose of your trip? 

Mr. Dorrrer. Well, it says “to other points,” Dr. Schwartz. 

Now, I don’t really sit down when I make out a travel authorization 


and try to anticipate every single television tower I am going to see, 


every single studio, every single city. I didn’t indicate on the Okla- 
homa trip that I was going to stop at Tulsa, Okla., or Muskogee, and 
I would like to offer in evidence at this time a wire confirming that I 
did stop at Tulsa and at Muskogee, and what I did. 

The pilot of the plane—— 

Mr. Moutper. You say you offer a copy in evidence ? 

Mr. Dorrrer. Yes. May I have that opportunity to offer that 
wire? 

Mr. Moutprr. It may be submitted and made a part of the record 
at the appropriate place. 

(The document referred to will be found in the files of the sub- 
committee. ) 

Mr. Scuwartz, Is Milwaukee your hometown ? 

Mr. Dorrrer. I am proud to say I am from the city of West Allis, 
which is a suburb of Milwaukee. 
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Mr. Scuwartz. Thank you. Will you goon? 

I want to make clear I am interested in the trips, in view of the 
specifications you received, where both the Government and a private 
group paid part or all of your expenses. And we are interested, I 
believe, only in the expense element. 

Mr. Dorrrer. All right. 

This is my recollection. You are asking me for this, and I am 
trying to give it to you. 

Mr. Scuwartz. Use that to refresh your recollection of these cases. 
These are your files, if it will help you. 

Mr. Dorrrer. Thank you. 

On May 7 to May 11, I visited Milwaukee, Wis., and Madison, Wis., 
and the conference in Madison was re the television disparity prob- 
lem, and my tr ansport: ition was $84. 

I made a speech in Milwaukee, for which I received $100. 

Mr. Moss. Mr. Chairman, I wonder if I might suggest that the 
question be clarified as to what we want and then Mr. Doerfer can 
prepare it in the form of a written submission, which will be before 
the committee. 

The information desired is regarding the trips where there was 
payment by the Government, as we ell as by other groups or individuals. 

Mr. Dorrrer. Well, if the committee so directs, I will be happy 
to do so. 

Mr. Mouvper. How long would it take you to prepare that infor- 
mation ? 

Mr. Dorrrer. Well, as I indicated, I am trying to run a shop up 
there, and the members of the committee know that for the last 2 
weelks I have appeared before congressional committees on 6 or 7 
occasions, preparing and trying to testify to subscription-television 
matters, you know, which is quite an extensive problem. 

The Appropriations Committee, and there is another scheduled 
hearing for Monday. I just have matters 

Mr. Movutper. Give some approximate time. IT think Mr. Moss’ 
suggestion is a splendid suggestion. We can certainly save a lot of 
time if you can get the information that way. 

Mr. Dorrrer. Could I request 30 days? 

Mr. Movutper. Sir? 

Mr. Dorrrer. Could I request 30 days’ time? 

Mr. Movuuper. I don’t believe that would be unreasonable. I think 
that—— 

Mr. Dorrrer. Well, I will try to do it as quickly as my human 
endurance will permit. 

Mr. Moutper. All right. 

Then 

Mr. Dorrrer. Now, may I just—— 

Mr. Movutper (continuing). You will submit that information 

Mr. Dorrrer. Yes. 

Mr. Moutper (continuing). By listing those trips, as requested by 
Mr. Moss, or as suggested by Mr. Moss, sometime within 30 days? 

Mr. Dorrrer. Yes. 

May I add this one thing? I think this will characterize all of my 
work and my efforts. 
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This Milwaukee trip now recalls to my mind in talking about the 
one on May 7, 1954, that had to do with a telephone disparity prob- 
lem, and I am satisfied that I have saved the people of the various 
States, as a result of this, by interest in the disparity problem, $35 
million, and I am satisfied that all the Commissioners on the Federal 
Communications Commission, and all of the commissioners in every 
State of the country who know about my work will testify that I 
spearheaded that movement, and that 

Mr. Movuper. Going back to the submission of this list, can you also 
give any explanation you desire as to each item and each trip- 

Mr. Dorrrer. I certainly would be happy to. 

Mr. Mouxiper. What you desire to salen 

Mr. Dorrrer. The results of my work, and how I saved the tele- 
phone users, I think, a substantial amount of money in the State. You 
all know the problem. When you call within the State, your long- 
distance calls seem to be about all the way from 10 to 20 or 30 percent 
higher than when they cross the State line, and it was my efforts— 
not all of mine, certainly not; there was a whole army of people—but 
I spearheaded this thing on the Federal Communications Commis- 
sion, and I am satisfied that every Commissioner will so testify, and 
I urged and urged, and, finally, it was adopted. What it amounted 
to was a change i in the separations manual, where each of the States 
got a better break than the long- distance’ portion of the telephone 
rates which we regulate. 

Mr. Movutper. Let us get back to this one point about the list, so 
that it will be clear. 

Mr. Dorrrer. Yes. 

Mr. Movxper. Can you tell us—you tell us now you can supply 
within 30 days a complete list of all of your travels 

Mr. Dorrrer. Yes. 

Mr. Mov.per (continuing). Where the industry or the associa- 
tion 

Mr. Harris. Let us have all of them. 

Mr. Dorrrer. I will try to get all of them. Those are for which 
there was no reimbursement. 

Mr. Moutper. As well as the others. And make an explanation 
following each item as to how the transaction was covered, and the 
purposes of your trip. 

Mr. Dorerrer. Yes. 

Mr. Harris. And, Mr. Chairman, just in case he might overlook one, 
I would suggest that counsel supply a list of those which he has, in 
which he is ; interested, and submit it to the Chairman of the Federal 
Communications Commission so that there will not be anything over- 
looked, and we will not get into another interminable situation. 

Mr. Movutper. You mean submit it to the Chairman of the Federal 
Communications Commission ¢ 

Mr. Harris. Yes. 

Mr. Dorrrer. I understand this is to be submitted to you, Mr. Chair- 
man. I mean my answer, my replies. 

Mr. Moutper. All right ; submit it to me. 

Mr. Moss. I would like to have it understood that it cer tainly is not 
my intention that this information not be available to the staff or the 
counsel of the committee. I think that would be unthinkable. 
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Mr. Moutper. Mr. O’Hara? 

Mr. O’Hara. Mr. Chairman, if the committee attempts to set up 
procedures where we request that the charges be specified, it would 
save a lot of time. 

Mr. Dorrrer. Well, the reason I suggested leave to submit it to the 
chairman was because I am rather chary about submitting any more 
information to the staff in view of the way it has been leaked to the 
press. Now, I would be most happy to submit this statement to the 
staff if they will assure me they will leak that to the press in the same 
manner they did the other things. 

Mr. Moutper. Mr. Schwartz 

Mr. Harris. Mr. Chairman, there is another problem. As I under- 
stand it, these are public proceedings. No one suggested anything 
other than public proceedings. What information is submitted to the 
Chair by the Federal Communications Commission to this committee, 
to our own chairman, is a matter for public information. 

Mr. Dorrrer. Yes; I would like to have that made public, Congress- 
man Harris. I certainly would like to have that made public, and I 
wish that I could have more time to document all the places I have 
gone through, the ships that I have crawled through and over, and— 
well 

Mr. Moutper. Allright; Dr. Schwartz. 

Mr. Scuwartz. I would like the record to show that I am in full 
accord with the procedure suggested by Mr. Harris and Mr. Moss. I 
have been trying to get such a ‘list now for 4 months. If it had been 
gotten, much of “the difficulty at this hearing would have been avoided. 

I would further respectfully suggest that the chairman—suggest to. 
the chairman that a similar direction be issued to the other Commis- 
sioners, so that this difficulty could be avoided with regard to them, 
as W ell, and that the direction include all of the matters originally 
sought by the chairman in his letter of October 3. 

Mr. Dorrrer. May the record show the 89 questions that Dr. 
Schwartz submitted to me, and that all of them have to do as to how 
we are carrying out the intent of Congress, how our administration 
is set up, and on the very bottom of the resolution is the relationship 
between the Commission and industry. 

Mr. Harris. Well, at this time, Mr. Chairman, we are considering 
only the first phase of all of those, and that is the alleged misconduct 
of the Commissioners of the various agencies, and it applies only to 
that, Mr. Chairman. 

Mr. Movutper. Now, members of the committee will want to inter- 
rogate Mr. Doerfer. Have you concluded your interrogation, Dr. 
Schwartz? 

Mr. Scuwartz. Mr. Chairman, you did not, in accordance with my 
request, either make the direction or not make it. I have suggested, 
respectfully, that you make the same direction to the other Commis- 
sioners, and that it include all the matters specified in your letter of 
October 3, bec ause we will have the same problem with regard to them. 
We have some cases. They know more. If we are going to get a 
complete picture, I would respectfully suggest that you get a com- 
plete picture from the Commissioners, the only ones who know all 
the cases which have occurred. 
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Mr. Mou.per. Making the same request of October 3—I hardly 
know what you mean by that. 

Mr. Scuwartz. That you request that the Commissioners submit a 
statement specifying (a) any and all gifts or honorariums, loans, fees, 
or other payments, if any, and so on. 

Mr. Moutper. What isthe rule of the committee? 

Mr. Harris. Mr. Chairman, I think, as each Commissioner comes 
on, he could be advised as to what information this committee would 
like to have. I think this should put every Commissioner on notice 
that all this information that we have been talking about here will 
be required as to their trips, and so forth. 

Mr. Hype. May I be heard for a minute? 

Mr. Moutper. Yes, sir. 

Mr. Hype. I am Commissioner Hyde. I am one of the members of 
the Commission which have been charged in matters released to the 
press with misconduct and I have not yet had a specification of any- 
thing that would justify any such unreasonable and unconscionable 
charge; and if counsel has any such material, he ought to produce it 
so we can answer it, rather than have us come here and try to wheedle 
from us some admissions that will support charges released before this 
time. 

Fairness would certainly call for that, and it seems to me, Mr. Chair- 
man, that the resolution of the committee—and I believe it is dated on 
the 30th of January—instructed the staff director to give us specifica- 
tions. We haven’t seen any. 

Mr. Worverron. Mr. Chairman, may I ask a question for clarifica- 
tion ? 

As I understand 

Mr. Movtper. Who are you directing the question to? 

Mr. Wotverton. Pardon? 

Mr. Moutper. Who is the question being directed to? 

Mr. Wotverton. You. 

I have understood that you have agreed as to what should be sub- 
mitted by Mr. Doerfer during the time that he has requested for the 
purpose. Then a suggestion was made that the same information be 
submitted by the other Commissioners. 

Now, some of those Commissioners have served for several years on 
the Commission. 

Is it understood, then, that they are to submit the same type of in- 
formation during all of the time that they have had service on the Com- 
mission ? 

Mr. Moutper. So I understand. 

As I understand, Dr. Schwartz requested also it include other 
regulatory agencies; is that right? 

Mr. Scuarrz. No, sir. 

I should like to point out for the record, Mr. Chairman, that every 
other agency, as you have stated, has been able and willing to furnish 
such a list. 

This is the one agency that has refused to do so. If there are no 
cases that come within the specifications called for in your letter of 
October 3, it is not a difficult matter for the honorable Commissioners 
to reply there are no such cases. 

Mr. Moutper. May I say—— 
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Mr. Worverron. Mr. Chairman, I am merely asking the question 
so that there will be no misunderstanding in the future. 

Is it expected that each Commissioner will submit a report of the 
public appearances that he has made, where he has received honor- 
ariums or any other compensation that will cover a period during all 
of which he has served on the Commission ? 

Mr. Moss. Mr. Chairman, my request or suggestion was that Mr. 
Doerfer submit a list of all travels where he was compensated by the 
Government as well as by some other group or individual. 

Mr. Wotverton. I understood that. 

Mr. Moss. Now, I would certainly feel, in line with the suggestion 
of the counsel, that the same request should be directed to the other 
members of the Commission. 

I made the suggestion because it was obvious to me that if we pro- 
ceeded on an item-by-item basis here that we would spend another 2 or 
8 days with Mr. Doerfer and it would be an endless procedure. 

I think it would expedite the work of the committee if the same 
direction was now given each of the Commissioners. 

Mr. Wotverton. Mr. Chairman, I think Mr. Moss should under- 
stand from what I have said that I am not objecting to the suggestion 
that hemade. Iam merely 

Mr. Moutper. He is asking about the time it covers. 

Mr. Wotverton. I am merely asking as to what time it should cover. 

When you refer to the present witness, Mr. Doerfer, his membership 
on the Commission has been rather limited as compared, comparatively 
at least, to some of the other Commissioners; so that if the information 
you are asking of Mr. Doerfer during the time that he has been on the 
Commission, and then follow it with a request that the other Commis- 
sioners give similar information so that there will be no misunder- 
standing, I want to know whether that includes all of the time that 
they have served on the Commission. 

Mr. Moss. I would assume it would include all of the time, because 
of the discussion which has gone on in the committee relative to the 
period of time in which we would 

Mr. Wotvertron. Mr. Chairman, I haven’t quite finished. I am 
trying to get this down to a point that we are not going to have a lot of 
talk and argument in the future as to whether a witness has tried to 
comply with the reqeust, or not. 

Now, I think we must definitely decide this question as to what 
period of time is to cover the report that they are to make. 

Now, the witness, Mr. Doerfer, has asked that he might be given 
30 days within which to make his reply to that question. — 

Now, if that is necessary from the standpoint of Mr. Doerfer, who 
has served on the Commission for comparatively few years, compared 
with the others, then I am asking what length of time they might have 
in order that they might make a complete return. And if that is of 
a considerable time, then I think we are getting into a situation where 
we have got to give some consideration to this matter. 

Mr. Harris. Mr. Chairman, will the gentleman yield to me for a 
suggestion ? 

Mr. Wotverton. Certainly. 

Mr. Harris. Could I make a suggestion that we go back to 1952, 
which was the year when the amendment referred to was adopted and 
passed by the Congress authorizing honorariums and compensation. 
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Mr. Wotverton. Well, I have no objection to that, although, when 
you fix the period of 1952, that is the date or the year in which the 
amendment was adopted to the Communications Ac ‘that permits the 
receiving of honorariums and compensation. 

Prior to that, I should think that porvision was not in the act 

Now, if they did receive honorariums and compensation of one 
kind or another before they were given that permission in the act, if 
there is anything that was improper about it it would seem to have 
been more improper prior to 1952 than it has been since that time. 

Mr. Harris. I would never assume that any Commissioner just will- 
fully violated the law in taking an honorarium or compensation until 
Congress authorized it; and the reason I suggested that 

Mr. O’Hara. Mr. Moulder. 

Mr. Moutper. Mr. O’Hara is recognized. 

Mr. O’Hara. Mr. Chairman, at one time in the committee’s lifetime 
we had agreed, I thought unanimously—and I don’t know whether 
there was a formal motion—that these investigations would go back 
for a period of 10 years. 

I think it was unanimously agreed, Mr. Chairman. 

Now, what I would like to inquire, and I am anxious to get all of 
this information that we can, are we prepared to go back and call 
in the Commissioners who have served and examine them over that 
length of time? 

I think in fairness that we should have all of the information as has 
been agreed upon by the committee heretofore. 

Mr. Harrts. If the gentleman would yield, I would agree, and with 
reference to the general investigation as to the matters gone into; 
but we are talking 1 now only about those cases where the Commissioners 
have received honorariums or compensation for such trips. 

Mr. O'Hara. I recognize that, Mr. Harris, but I think it is applic- 
able 10 years ago as it is today. 

Mr. Harris. Except there was no provision for honorariums 10 
years ago. 

Mr. O'Hara. That is correct. 

Mr. Moutper. May I ask: Would that include past members? 

Mr. O'Hara. Certainly. 

Mr. Movutper. Will they have this in the Commission available? 

Mr. O'Hara. I don’t know. The GAO records are there for 10 or 
12 years, and they keep their records for that length of time. 

J think in fairness let us get all the facts. 

Mr. Movvper. It is suggested we go back a period of 10 years. 

Is that agreeable to all of the members of the committee? To make 
every reasonable effort we possibly can to get this. 

Mr. Wotverton. Mr. Chairman, in making this request. of present 
Commissioners, regardless of how long they have served, I have in 
mind that some may have served as much as 14 or 15 years, and if it 
takes 30 days for the present witness to get together his records for 
the last 3 or 4 years, could we assume it would take longer for the other 
Commissioners to get together their records; and, if that be the case, 

can we assume whether the Commission would be able to carry on 
any of its functions as Commissioners in the meantime? 

Mr. Mourper. I don’t think it is that much of a task, actually. 

Mr. Bartley, who has seniority on the Commission ? 
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Mr. Harris. Mr. Chairman, before that, with reference to further 
proceedings regarding the matters which we have 
virtually agreed to require the submission of this additional infor- 
mation. Now the other Commissioners are het re; some of them have 
filed their statements, and they have already been given out to the 
press. I feel as a matter of procedure, we should not stop these hear- 
ings at this point, for this information; but each of these Commis- 
sioners should be given an opportunity to give his statement to this 
committee at this time or as soon as we can get to them. 

Mr. Moutper. May I add to that, they will be called in according to 
seniority rank on the Commission. 

Did you have a statement to make, Mr. Bartley ? 

Mr. Barrier. I would like to do it at this time, if I might, at least 
briefly, for only 5 minutes, to tell you a part of what is in my state- 
ment to clarify the implic: ations that have come out of this. And, if 
I might, I will only take a minute. 

if I might, I would like to be sworn 

Mr. Moutper. All right. 

Mr. Doerfer will be excused until 2 o’clock, at which time we will 
recall him. 

Mr. Bartley, will you come around. 

Do you sole smnly swear that the testimony which you are about to 
give will be the truth, the whole truth, and nothing but the truth, so 
help you God? 

Mr. Bartiey. I do. 





TESTIMONY OF ROBERT T. BARTLEY, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Barriey. Mr. Chairman, I have got a Washington throat, and 
it is about as sore as a rare Boston steak, but I must say something. 

Mr. Moutper. You may be seated, if you wish, Mr. Bartley. 

Mr. Barriey. Well, I do pretty well this way, sometimes. 

Since about October the 3d, my character and integrity have been 
under a cloud. I can save a lot of time at this point by being recalled 
in the proper sequence of Commissioners by seniority. 

If you would please turn to—these, I presume, you gentlemen have. 
It is appendix C, my letter to you, Mr. Chairman, dated December 24. 
That happened to be Christmas Eve and it was at night that I fin- 

PI , 
ished this, because after our conference with you, in which we dis- 
cussed this m: itter, we had several meetings intervening, and I got to 
it just as quickly as I could. 

Here it is: 

This has reference to your letter to me of October 3, 1957. 

First, let me thank you for the opportunity you gave all the members of this 
Commission to outline the reasons why we felt we could not answer the letter as 
phrased, and for your sympathetic understanding and helpful suggestions. 

As you are no doubt aware, there is nothing unusual about the giving and 
receiving of greetings and gifts at Christmas time, anniversaries, etc. In no 
instance, during my nearly 6 years on the Commission, has anyone stepped 
beyond the bounds of propriety nor have any gifts been received by me or my 
family which I considered more than a mere token of courtesy and respect. 

I have not borrowed any money since coming on the Commission except from 
our Employees’ Credit Union Fund. 
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I have not been taken on any vacation by anyone else, though I and members 
of my family have been fishing a number of times with friends, some of whom 
are in the communications field, usually for only part of a day, and, only 2 or 3 
times, overnight. 

In my official capacity I have attended innumerable meetings, conferences, 
conventions, demonstrations, ete. It has been my general policy to go on travel 
orders with the Government paying for the travel. Attached is a list of all such 
trips. In a number of these instances, the organization which I was ad- 
dressing or conferring with took care of the hotel bill. 

In addition to the above, there have been a few instances in which the Com- 
missioners and staff members have been provided transportation, at no ex- 
pense to the Government, to observe and inspect new plant and equipment de- 
velopments, to study problems confronting licensees and users, or to inaugurate 
or dedicate a new service. I do not have a list, but some examples of such trips 
which occur to me are: To Sylvania Electric Products Co., in Emporium, Pa.; 
Timken Roller Bearing Co., and Thompson Products Co. in the Canton-Cleveland 
area; RCA tube plant in Lancaster, Pa.; American Trucking Association in 
northern New Jersey area; studios of WGAL in Lancaster, Pa.; WVEC in 
Hampton, Va. 

I consider it an essential part of my duties as a Commissioner to learn and 
know as much as I possibly can about the industries and services which come 
under our jurisdiction. I believe it is in the public interest for me to do so. 
One of the most effective ways I know of to keep abreast of this rapidly chang- 
ing field of communications is to observe it at first hand whenever the press 
of other official duties does not otherwise prevent it. This has helped provide 
me with a much clearer understanding of users’ needs and problems than I 
could possibly have obtained through correspondence, reports, or written com- 
ments. In my judgment, this is a necessary part of the activities of an ad- 
ministrative official regulating an industry as dynamic as communications, if 
he is to apply what the Supreme Court has referred to as “the disciplined feel of 
the expert” to the manifold problems coming before him. 

I hope the above may be of assistance to your committee. 

Respectfully yours, 
Rosert T. BARTLEY, Commissioner. 


That is all I have. 

Mr. Moutper. You did submit the list tome. I have that. 

Mr. Bartiey. I did submit the list to you, Mr. Chairman. I did 
not feel free to release it. 

This I felt I must release because I understand that letter would 
Dies 

Mr. Hesetton. May I inquire whether you want to submit this, 
rather than appear before the committee ? 

Mr. Bartiey. No. 

I want to appear before you, when it comes time for my record. I 
just want this cloud somewhat dispelled. 

Mr. Movtper. The committee will stand in recess until 2 o’clock. 

(Whereupon, at 12:30 p. m., the subcommittee recessed, to recon- 
vene at 2 p. m., this same day.) 


AFTERNOON SESSION 


Mr. Movutper. The committee will come to order. 

Mr. Shacklette, you solemnly swear the testimony which you are 
about to give before the committee will be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mr. Swackietre. I do. 
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a TESTIMONY OF BARON SHACKLETTE, CHIEF INVESTIGATOR FOR 
or 3 THE SUBCOMMITTEE 
neces, Mr. Scuwartz. Your name? 
ravel Mr. Suackuette. Baron Shacklette. 
ae Mr. Scuwartz. Your function ? 
Mr. Suackette. Chief investigator for the subcommittee. 

Com- Mr. Scuwarrz. Were you present at this morning’s session ? 
D ex- Mr. Suacktetre. I was. 
ee Mr. Scuwartz. Did you hear the testimony of Commissioner Doer- 
tripe fer with regard to the meeting you had with him in his office back 
Pa.; in last November ? 
sland Mr. Suackterre. I did. 
a te Mr. Scuwartz. Mr. Shacklette, could you state to the best of your 
ae recollection what happened at that meeting ? 
| and Mr. SuHackuettre. As I remember the meeting, I had an appoint- 
come ment. 
«Than Mr. Movutper. Are you referring to the same meeting as to which he 
aed was testifying to here this morning? 
ovide Mr. Suacktetre. Yes, sir. 
anI | Mr. Movutper. You heard his testimony ? 
ere Mr. Suacktette. That is the only meeting I have had with Mr. 
ss: |  Doerfer at his office, at which the two of us were there together and 
elot | noother people there. 

It was early in November. I had gone to his office by appointment 

| to offer my services in connection with—I had gone to his office to 
Pe | offer my services in connection with the formulation of the reply to 


| Chairman Moulder’s letter of October 3. I said that I did not want to 
see any reply but that if he was having any difficulties 
Mr. Moviper. The Chair announced at the beginning of the hear- 
did ing and will say it again that the taking of an during the 
course of the hearing is prohibited by the rules of the House. 
I expect all will cooperate and comply with that ruling. 
; You may proceed. 
this, Mr. Suackuette. I told Mr. Doerfer that Dr. Schwartz had author- 
ized me to stipulate certain areas of minor gifts, courtesies, which he 
would not have to list in the letter, in any response that he might make 
. I to the letter of October 3. 
This offer on my part took only a very few minutes. I think that 
x. Mr. Doerfer was the last of all of the Commissioners. I had made 
con- this same round and the same discussion with each of the Commis- 
sioners. 

Then we got into, I suppose a general discussion of the work of 
the subcommittee. I do not remember that I volunteered informa- 
tion so much in this discussion as I think that Mr. Doerfer made— 
well, I won’t call it a speech, but a very forceful and somewhat emo- 
tional presentation of his reaction to the work of the subcommittee. 

And at that time he said, and I have a very definite recollection of 
this, that if we had come to him and asked any of the details about 

| any "of his trips or affairs that he would gladly have opened up all 
| of his files and would have told us everything he knew, but that at 
| this point that he was exasperated, fed up, and that he would not 
| give any information to the staff, to Dr. Schwartz, or even to the 
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committee members except in a public hearing where he would have 
the full opportunity to explain all of the circumstances surrounding 
any action of his which might be questioned. 

That is all of the conversation, I think, that is pertinent. 

I must make clear that I did not ask him for any documents. So, 
of course, he is correct in stating that he did not refuse me anything 
because I did not ask—I did not go there to ask for anything in con- 
nection with any specific trip or alleged action on his part. 

Mr. Scuwarrz. Mr. Shacklette, did he indicate to you what it was 
that the staff had done that so exasperated him ? 

Mr. Suackterre. Well, it was my surmise from what he said that 
some of the people that had been approached with regard to this 
investigation had possibly called him and really had~ word of it 
and he objected to this procedure, and felt that it was going behind 
his back and that we should come to him with any allegations which 
we might get so that he could explain it. 

Mr. Scuwartz. He objected to the. fact that in essence the sub- 
committee was investigating other than through him; is that cor- 
rect 

Mr. SHacktette. Well 

Mr. Scuwartz. To the best of your recollection ? 

Mr. Suackiette. Well, sir, I just have a definite recollection—the 
recollection at this point, that he didn’t like what had happened. 
What had happened was that we had been talking to some people 
about matters which he thought we should come to him about di- 
rectly and first, and that if we had, there would have been no need 
to talk to anybody and so spread by innuendo or inference inesc apable 
questioning—questions in the minds of the people to whom we spoke. 

Mr. Moutper. Are you talking about the staff ? 

Mr. Suacxierre. Members of the investigating staff, sir. 

Mr. Scuwartz. I said to you, in other words, that because of his then 
feelings he would not show you any files? 

Mr. SHackterre. That isr ight. 

Mr. Scuwarrz. He said he would not answer your questions? 

Mr. Suacktetre. That is right. 

Mr. Scuwarrz. He said he would not answer my questions? 

Mr. SuHackierre. That is right. 

Mr. Scuwartz. No further questions, Mr. Chairman. 

Mr. Movutper. Mr. Williams, any questions / 

Mr. WituiaMs. No. 

Mr. Moutper. Mr. O'Hara? 

Mr. O’Hara. No questions. 

Mr. Mouuper. Does any other member desire to ask some questions ? 

Mr. Harris. Yes. I assume that this line of testimony presented 
here is to establish whether or not you had the proper cooperation by 
this and other Commissioners. Has Commissioner Doerfer or any 
other member of the Federal Communications Commission failed to 
cooperate with you, Mr. Shacklette, when you went down for infor- 
mation ¢ 

Mr. Suacktetre. No, sir; they have not. I have never asked any- 
one of them for anything which they didn’t give me. I haven't asked 
them for anything. 
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Mr. Harris. To accomplish as much as you have, to obtain informa- 
tion, haven’t there been a great many documents obtained from the 
Federal Communic: ations Commission ¢ 

Mr. SHack etre. Yes, sir. 

Mr. Harris. Do you know whether or not they have failed to co- 
operate and to furnish you or to your knowledge any other members 
of the staff any of the documents that they needed or the staff needed 
in connection with this? 

Mr. Suacktetre. No, sir. So far as my work and the two investiga- 
tors under my supervision were concerned, we had complete coopera- 
tion and at this meeting with Mr. Doerfer he w as, I mean, extremely 
friendly and he certainly was not uncooperative. He simply stated 
that he would not talk about these matters except in an open hearing 
where he could explain the circumstances so that what he had done 
could be evaluated in the light of the job he had to do for the Federal 
Communications Commission. 

Mr. Harris. As a result of that conversation, you never did go back 
to him person: uly for any such information ? 

Mr. Suack.etre. That is correct. I, also, reported to Dr. Schwartz 
that he had told me that that was the only way in which he would re- 
spond to questions. 

Mr. Harris. Otherwise, you had complete cooper ation ? 

Mr. SHackLetre. From the Commission; yes, sir. 

Mr. Harris. That is all. 

Mr. Moutper. Are there any other questions / 

Mr. Bennett. I have a question. Was it your purpose to elicit from 
Mr. Doerfer answers to the questions that were asked him in the let- 
ter that was addressed by the chairman of the committee to him ? 

Mr. SuHacketre. No, sir. 

Mr. Benner. What was the purpose of your visit ? 

Mr. Suackerre. Well, if I may go back chronologically there, I 
think, probably a week or 10 days earlier, I had called on Commis- 
sioner Bartley in his office to introduce myself to him. And in the con- 

versation that ensued it developed that he had an understanding of 
the letter of October 3 which was a little—which was, say, new to me. 

Mr. Bennett. That is the letter—the long letter that the chairman 
wrote to all of the Commissioners, board members, and so forth? 

Mr. Suacktetre. Yes, sir. And I gathered this impression, from 
this, that he thought that he could not—well he could not accept— 
well take a stick of chewi ing gum from somebody that he happened to 
meet because some person might own some stock in A. T. & T., and that 
would be covered by the letter. That it was much too broad. I re- 
turned to the office, : and discussed this with Dr. Schwartz. 

“Well,” he said, “you can assure Commissioner Bartley and the 
other Commissioners, that is not our intent, and any stipulations that 
you wish to make with respect to any det: ail which we can state that is 
not required, you are authorized to do that.’ 

And that this might break the logjam with respect to the letter 
which they refused ‘to answer, exc ept their answer, I think, of the 
17th—I am not sure of the date. And it was pursuant to this that I 
went to Chairman Doerfer’s office to offer my services, which were 
declined. 

Mr. Bennerr. Would you say that you went there to help him an- 
swer the letter? 
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Mr. SHacktette. Not to help him answer in the sense that I wanted 
to look at his answer, sir. Simply that we would give him a written 
statement as to lunches, or well, whatever you wanted to say, boxes of 
candy. 

Mr. Bennett. Did Mr. Doerfer or any of the other Commissioners 
ask you to clarify this letter, the chairman’s letter? 

Mr. SHacktette. No, sir. 

Mr. Bennett. Did any of them tell you that they didn’t under- 


stand the letter? 
Mr. SuHacktetre. I wouldn’t say they didn’t understand it. I think 


they 


Mr. Bennett. Did any of them tell you that they didn’t under- 
stand it? 

Mr. SHacktetTe. No, sir. 

Mr. Bennett. What was the purpose of your discussing the letter 
with them—was that your idea ? 

Mr. SHackxette. I thought I explained that, sir. 

Mr. Bennett. All right. 

Mr. Suacktette. I will, certainly, be glad to go over it. In my 
discussion with Commissioner Bartley, I realized, I think, for the first 
time that, in the minds of the Commissioners, say, that they looked at 
the phraseology of the letter as encompassing almost a universe of 
things that could have happened which they could not possibly answer. 

Mr. Bennett. Why didn’t you tell them to write to the chairman 
of the committee if they didn’t understand ? 

Mr. Suacktetre. I don’t report to the chairman of the committee— 
I report to the staff director. 

Mr. Bennett. [ realizethat. But why didn’t you tell Commissioner 
Bartley, if he didn’t understand the letter, that he could write to the 
chairman of the committee, from whom the letter had been written to 
him ? 

Mr. Suacktette. Well, I don’t know that I told Commissioner Bart- 
ley anything about it at all. I simply reported back an impression 
which I had received, to Dr. Schwartz. 

Mr. Bennetr. Was it your purpose to interpret the intent of the 
chairman’s letter ; to explain to the Commissioners what Mr. Moulder 
meant ? 

Mr. Movutper. May I explain that? 

Mr. Bennett. Just 2 moment. 

Mr. Moutper. I can explain that the Commissioners called and asked 
me to give them that additional information, and I asked Dr. Schwartz 
to send an investigator or someone down there about that. 

Mr. Suacktetre. I remember now, Mr. Bennett, that Dr. Schwartz 
telephoned Chairman Moulder and gave me 

Mr. Bennett. That is what I was trying to find out—how it was 
that you got down to explain or interpret the letter. 

Mr. SuHackietre. These efforts were to no avail, at least; I think it 
was finally resolved by a meeting with Chairman Moulder that the 
responses would be made to the letter. 

Mr. Bennett. Did Commissioner Doerfer say that he didn’t under- 
stand the letter ? 

Mr. Suacktetre. I don’t remember that he said that. I don’t think 
they misunderstood the letter. 

Mr. Bennett. He didn’t ask you for an explanation ? 
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Mr. Suackierte. No, sir. 

Mr. Bennerr. The reason you went to see him was because you had 
this talk with Commissioner Bartley ? 

Mr. SHACKLETYE. Yes, sir. 

Mr. Bennerr. And Commissioner Bartley didn’t understand it? 

Mr. Suackuerre. I wouldn’t say he didn’t understand it. I would 
say they simply thought that they could not answer a letter which 
they thought had these extremely broad implications, and, if they had 
a to list something which had h: appened, that they might 
e 





Mr. Bennerr. What interpretation did you put on the chairman’s 
letter-—our chairman’s letter, 1 mean—that was in the language of the 
letter itself; how did you interpret the language, just from the plain 
language of the letter? 

Mr. Suacxterre. I had not realized that the acceptance of luncheon 
from an individual who owned stock in A. T. & T. might be construed 
that would be something that should be anil 

Mr. Bennett. Did you give them something in writing how you 
understood this ? 

Mr. Suacktetre. No, sir. 

Mr. Bennett. Was it your purpose in going there to explain to 
these Commissioners what you understood the chairman’s letter to 
mean ? 

Mr. Suackierre. My purpose was to stipulate such areas as they 
desired to be stipulated to them, if this would help them to write the 
letter. In other words, if they had wanted a statement which would 
not be for me, but would come from Dr. Schwartz, or from Chairman 
Moulder, to the effect with respect to this letter, “You may omit the 
following: (1), (2), or (3).” 

Mr. Bennett. Is that what you told them / 

Mr. Swackterre. That is the substance of what I said; yes. 

Mr. Bennetr. What did you tell them to omit specific nity ¢ 

Mr. Suackterte. I didn’t tell them to omit anything. I asked 
them to tell me things that they thought should be omitted. 

Mr. Bennett. Is there anything that you thought should be 
omitted ? 

Mr. SuHackuiertre. Well, I am certainly of the opinion that casual 
lunches and a package of cigarettes and a box of candy at Christmas 
time can be omitted ; yes, sir. 

Mr. Bennett. That is all. 

Mr. Harris. Did they think they were being “mousetrapped” ? 

Mr. Suackuerre. That is why I didn’t w ant to use that word; that 
is why I was struggling a while ago. That was the feeling they had, 
sir. They didn’t use the word. 

Mr. Hesetron. When was this conversation ? 

Mr. Suackterre. It was in early November, sir. 

Mr. Hesevron. Do you recall the exact date? 

Mr. SHackietre. No, I don’t. 

Mr. Hesevron. You had seen the letter that had been written to 
the Commissioners ? 

Mr. Suackterre. I do not think I had at that point, sir. 

Mr. Hrsevron. When was the letter dated ? 
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Mr. SHacktetre. Pardon? 

Mr. Heserton. When was the letter dated ? 

Mr. SuHack.ierte. October 3 

Mr. Hesevron. And you had not seen the letter? 

Mr. Suackterte. I do not believe I had; no, sir. 

Mr. Hesevton. And you went to C ommissioner Doerfer to explain 
to him what was in the letter ? 

Mr. SHackuierre. I was simply—yes, sir—conveying a message. 
They had seen the letter. If there were any areas of the letter they 
wanted expounded or stipulated that they did not have to respond 
to that portion, if they would so advise me, I would take that back 
to the subcommittee and we would endeavor ‘to give them a statement 
which would permit them to answer it without any fears of being 
“mousetrapped.” 

Mr. Heseuton. Did I understand you correctly to say you made 
the rounds of the other Commissioners at about the same time 

Mr. Suackietrtre. Yes, sir; I went to the other Commissioners at 
about the same time. 

Mr. Hesetron. Did you see all of the other Commissioners ? 

Mr. Suacktetre. I believe so. 


Mr. Heseiron. Did you see the Commissioners of the other 


agencies ¢ 

Mr. SuHackietre. No, sir. 

Mr. Hesevron. Just the Commissioners of the Federal Communi- 
‘ations Commission ? 

Mr. Swackuette. Yes. 

Mr. Hesevron. Did you see the replies which were made to it? 

Mr. Suacktette. Beg pardon? 

Mr. Hesevron. Did you arrive at any conclusion whether any reply 
had been made to the letters sent by our chairman ? 

Mr. Suacktettre. I do not remember that I asked them, sir. 1 
was under the aha sid at the time that they had not. I do not 
remember having asked. 

Mr. Hesevron. You do not know whether they had or had not? 

Mr. Suackierre. I was under the impression that they had not, 
but I did not ask them. 

Mr. Heseitton. Where did you get that impression ? 

Mr. Suackierre. I can’t remember that, sir. 

Mr. Heseiron. How could you get an impression without remem- 
bering how you got it? 

Mr. Suackuerre. I have a present impression that I at the time 
knew that no member of the—no one of the Commissioners had 
responded. 

Mr. Heseiron. Who told you? 

Mr. Suackterte. I do not remember, sir. 

Mr. Hesevron. Did any of the Commissioners tell you ? 

Mr. SuHackuette. No, sir. 

Mr. Heseiton. When you talked with them did they say anything 
about having replied ? 

Mr. Suackterre. I assumed they had not replied. 

Mr. Hesevron. That does not answer my question. Did they say 
anything about having replied or not having replied ? 
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Mr. Suackterre. They must have said something about it. I dis- 
cussed it. 

Mr. Heseuton. What did they say ? 

Mr. Suacxterre. I do not remember any of the details. 

Mr. Heserron. Do you remember what Commissioner Hyde said ? 

Mr. Suackterre. Well, it seems to me—I am not sure, but I think 
that Commissioner Hyde was one of the several, of the 2 or 3 Com- 
missioners who had prepared a proposed reply. 

Mr. Heseiron. Did you study that? 

Mr. Suackterre. I think he read part of it to me, some statement 
about, “when we don’t have to respond in detail, would something 
like this be in order? 

Mr. Hesevton. What did you say ? 

Mr. Suackterre. I said, “That is about what we had in mind.” 

Mr. Hesevron. Did you see what he had ? 

Mr. Suacktetre. No; I think he read it to me, if 1 remember 
right. 

Mr. Hesevron. What did Commissioner Craven say ? 

Mr. SuHackterre. I am not sure but I think he also had a proposed 
reply which he didn’t send. 

Mr. Hesetron. He had a reply with him ? 

Mr. Suackterre. No; he had a rough draft or something like that. 
I believe that most of them did. Mr. Doerfer I know- 

Mr. Hesevron. What did the proposed reply say ? 

Mr. Suackterre. Mr. Craven’s reply, I believe, it was just—well, I 
have a picture of a one-page letter, but I may be mistaken. 

Mr. Hesevron. What did Commissioner Bartley say ? 

Mr. Suackierre. Commissioner Bartley had a proposed reply. 

Mr. Hesriton. Was Commissioner Bartley’s reply the same as 
Commissioner Craven’s reply ‘ 

Mr. Suackterte. No, sir. 

Mr. Heseitron. Was it the same as Commissioner Hyde’s reply ¢ 

Mr. SuHackietre. Not the same in terminology. 

Mr. Hesevron. Did any one of these Commissioners show you the 
reply he prepared ? 

Mr. SHacktetre. Mr. Bartley read his reply to me, yes. 

Mr. Heseiron. And Commissioner Craven read his reply to you? 

Mr. SHAcKLETTE. I am not quite so sure about that. I know Mr. 
Bartley did. 

Mr. Hesevron. Mr. Hyde did? 

Mr. SHacktetre. I think so, sir. I think—I think Commissioner 
Hyde read a paragraph to me. I made no notes of these meetings. 

Mr. Hesevron. What about the other two Commissioners? Tell us 
the conversation that you had with the other Commissioners. 

Mr. SHAcKLETTE. Well—— 

Mr. Moutper. The gentleman’s time has expired. Mr. O'Hara. 

Mr. O’Hara. I would like to ask a question. 

Mr. Shacklette, in addition to you and the two investigators who 
went down making photostats, has every file and every record which 
you have asked for been photostated, either by you or the staff under 
you, in connection with this Federal Communications Commission 
investigation ? 

Mr. Suacxierre. Yes,sir. So far ason my work. 
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Mr. O’Hara. You heard no complaint about them refusing anything 
to any of the investigators, or of the staff who had been down to the 
Federal Communications Commission, is that correct ? 

Mr. SHackierre. That is correct. 

Mr. O’Hara. Has Mr. Schwartz, also, been down to the Federal 
Communications Commission on investigations of his own? 

Mr. SuHackietre. I am sure he has. But, again, I can’t tell you what 
days. 

Mr. O'Hara. Were you down with him on any of those trips? 

Mr. Suackterte. I don’t believe so. 

Mr. O'Hara. Well, generally speaking, the Commissioners felt of- 
fended by the implications of the letter of October 3, is that your 
impression ? 

Mr. Suackuerte. I wouldn't say “offended,” sir. They felt, I know 
of no better word at the moment, ‘ ‘mousetrapped,” that they did not 
want to reply and say that this is all that had occurred when many 
other things might have occurred which they had forgotten about. 

Mr. O'Hara. W ell, some of them had been there a great many years; 
some of them not so long? 

Mr. Suackterre. That is true. 

Mr. O’Hara. Did you get the impression as honorable men they 
were trying to search either their records or their memories as to what 
had transpired, or were they trying tocover up? I would like to have 
your own judgment in that respect. 

Mr. Movutper. I think that calls for a conclusion. 

Mr. O'Hara. It very definitely does, Mr. Chairman. There are a 
lot of conclusions in this. 

I am not trying to embarrass you. 

Mr. Suackterre. I understand that, sir. 

Mr. O'Hara. I am trying to find out as a factfinder here what trans- 
pired. I mean, they gave you all of the records, everything you 
asked for. It was only in response to the so-called misconduct item 
of this questionnaire, as to which they were concerned, is that not 
true ¢ 

Mr. SuHackerre. Yes, sir. 

Mr. O'Hara. Well, did you from your experience as an investigator 
gather that the Commissioners didn’t respond or didn’t know how to 
respond or was it just the difficulty of trying to respond? Would 
that help out ? 

Mr. SwHackierre. Well, with respect to some of the Commissioners, 
I have definitely felt that they were completely honest in their desire 
to respond to the committee and to do it completely and honestly. 

In 1 or 2 cases, I felt that they were riding on the coattails of the 
others and felt this was a good way to avoid self- -exposure. 

Mr. O'Hara. But they were unanimous in the difficulties which they 
had ? 

Mr. SuHackiertre. That is true. 

Mr. O'Hara. They were not trying to give you the impression that 
they refused to answer except at an open hearing- -that was one definite 
impression that you had, or you so stated, I understand / 

Mr. Suackterre. The only individual who gave me that impression, 
who told me that, was Chairman Doerfer. 

Mr. O’Hara. Chairman Doerfer? 
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Mr. SHACKLETrTE. Yes, sir. 

Mr. O'Hara. That is all. 

Mr. Hate. I have some questions. 

Mr. Moutper. Mr. Flynt. 

Mr. Fiynv. Did any member of the Commission in any way mis- 
treat you or threaten you when you came to them, to ask for this infor- 
mation ? 

Mr. Suackterre. No, sir; they were extremely courteous, at all 
times. Personally, they could not have been more cooperative. 

Mr. Furnr. Did any of them take a belligerent attitude toward 
you? 

Mr. Suacktetre. No, sir. 

Mr. Fiynt. Or did any of them, or did all of them appear to desire 
to cooperate with you? 

Mr. SHackierre. With the proviso that, as I said before, Congress- 
man, | thought that some—2 or 3 maybe— -were kind of grinning to 
themselves that m: aybe, they had let Commissioner Bartley be their 
spear point here, and they’d ride on his refusal. 

Mr. Fiynv. Did either of those two ever refuse to give you any docu- 
ment or any information that you asked for ? 

Mr. SHackuerte. No, sir. 

Mr. Fiynr. Did any member of the staff of this Commission with 
whom you came in contact attempt to, or rather, refuse, to give you 
anything that you asked for ? 

Mr. Suacuietre. No, sir. They set up what was at the time a cum- 
bersome procedure but that was worked out. 

Mr. Fiynv. Did that procedure prevent you from getting any in- 
formation that you sought ? 

Mr. Suackierre. If that had-—if they had carried it out, I think 
the way they intended it, it might have had the effect of so continuing 
our investigation, so le ngthening it, we would never have been able to 
accomplish what we desired. 

Mr. Frynvr. Did they do that to stop the work ¢ 

Mr. Suackterre. They did not mean it—they, certainly, worked it 
out between ourselves to the point where we had no trouble. 

Mr. Fiynvr. Up to this date have they refused to permit you access 
to any document that you asked for ? 

Mr. Suackierre. I was thinking back to an occurrence which I had 
not in mind heretofore, and there was some question about White 
House correspondence. I think I left that area at that time, sir. I 
cant—I don’t know what happened to it. 

Mr. Hare. Did you personally make any or all of the photostats 
which have been offered in evidence in this proceeding ? 

Mr. Suacktetre. A great many of them, sir; yes. They are mostly 
microfilms. 

Mr. Hate. And the others were made under your direction ? 

Mr. SHackietre. Yes, sir. 

Mr. Harr. You say you called on all of the Commissioners. Was 
that all in 1 day? 

Mr. Suackcetre. No, sir. They were not all available. Some of 
them were on trips. 

Mr. Hate. Some were where? I didn’t catch it. 





384 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Suackuerre. Well, sir, they usually were not available except 
when they had a hearing when you could not see them and then one 
would go one place and one another. So you just had to pick them up 
as you could. 

Mr. Hatz. What I want to know is at whose instance did you make 
these calls on the various Commissioners—did they ask you to come 
down ¢ 

Mr. Suackuerre. No, sir. They did not. My first interview was 
with Commissioner Bartley and this was a courtesy call that I made on 
him because I had not met him. And in the ensuing discussion this 
area developed. I went to Dr. Schwartz and discussed it with him. 
As I now recall, Dr. Schwartz called Chairman Moulder on this prob- 
lem and I was authorized to go down and to offer to each one of the 
Commissioners—our services, the services of an investigator in dis- 
cussing or getting together certain areas, stipulating certain areas 
which they need not cover, which we would say in advance in a letter 
to them, or a statement. 

Mr. Hate. Did Dr. Schwartz ask you to make these calls ? 

Mr. Suackierte. Yes, sir. 

Mr. Hare. You were a member of our committee staff that was 
designated to go to the Federal Communications Commission on this 
investigation / 

Mr. Suackierrer. Designated as to all of the agencies. I was not 
assigned to any specific agency. 

Mr. Hate. These calls were made around until the early part of 
November of 1957 ? 

Mr. SHACKLETTE. Yes, sir. 

Mr. Hate. Before any replies had been received from any of the 
Commissioners / 

Mr. Suackterte. I do not know when any replies were received, sir; 
but to the best of my kn owledge there had been no replies at that time. 

Mr. Hare. That is all. 

Mr. Moutper. Do you have another question / 

Mr. Scuwarrz. I would like to clarify one point, Mr. Shacklette. 
In reply to Chairman Harris you said that the Commissioners of the 
Federal Communications Commission had not refused your investi- 
gating any files or materials. Do you recall recently an interview with 
Commissioner Mack # 

Mr. SuHackierre. Yes, I had not thought of that. 

Mr. Scuwarrz. Would you explain what happened there, just to 
clarify the record on this? 

Mr. Suackierre. Well, I was thinking in time of the 

Mr. Scriwarrz. Yes. 

Mr. SHackierre. Of the investigations which we had conducted 
in Federal Communications Commission. Prior to the matter on 
which we called on Commissioner Mack. 

Mr. Scuwarrtz. I believe Mr. Harris’ question was a general one, 
was it not, asking if the Commissioners had ever refused to co- 
operate / 

Mr. Harris. I recall I specified Chairman Doerfer and other mem- 
bers of the Federal Communications Commission. 

Mr. Scuwarrz. You are not limiting it to the cases we are talking 
about ¢ 
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Mr. Suacxterre. I interviewed Commissioner Mack. I wrote a 
memorandum on the interview, I don’t remember the exact: date—pos- 
sibly 2 weeks ago. And present at this interview, in addition to Com- 
missioner Mack, was one of his assistants, Mr. Jones, and both of the 
other investigators, Mr. Eastland and Mr. O° Hara, Jr., and we asked 
Commissioner Mack numerous questions, mostly about the Channel 10 
Miami case. And during the interview we asked if he would permit 
access to any of his doc ‘uments and files—whether we could examine— 
whether we could have access to his long-distance credit cards which 
would list all of the long-distance toll calls which he had charged to 
his personal account at the telephone company. 

We asked him if we could have access to his bank statement. 

We asked him if we could have access to any eres files 
which might be considered personal which dealt with certain pee 
in the south Florida area. And he declined permission to look 
any of the materials, any of these documentary files. 

Mr. Scuwarrz. No further questions. 

Mr. Mouvper. You are excused. 

Mr. O’Hara. Wait a minute. That is not quite clear tome. The 
first Commissioner called on was Mr. Bartley, is that correct ? 

Mr. Suackterte. Yes. 

Mr. O’Hara. Commissioner Bartley ? 

Mr. SuHackierte. Yes. 

Mr. O’Hara. Did you call on all of the other Commissioners the 
same day ? 

Mr. Suackterte. No, sir. 

Mr. O’Hara. Or was he the only one you called on that day ? 

Mr. Suacktertre. Roughly, in about a week I called on all of the 
Commissioners. The interview with Mr. Mack has nothing to do with 
that. 

Mr. O’Hara. I am speaking of the November—the early November 
call? 

Mr. SHackterre. Yes, sir. 

Mr. O'Hara. Well then, it was sort of natural, if you had spoken 
aan to Mr. B: artley that he talked with the other Commissioners which 

gave you the impression that he was spearheading the situation down 
esis, is that the inference that I am permitted to draw ? 

Mr. Suackuerre. I think that he did talk to the other Commis- 
sioners, but he didn’t—— 

Mr. O’Hara. That was the sequence of events ? 

Mr. Suackterre. I assumed that he had. He did not say so. And 
I did not ask him. 

Mr. O’Hara. It was the natural thing, you having talked to him 
alone about it, at the first meeting, that there might be the impression 
created that he was sort of being the spokesm: in for the Commis- 
sioners—— 

Mr. Suackterte. Yes. 

Mr. O’Hara. Is that correct ? 

Mr. Suackterre. Yes, sir; I think so. 

Mr. O’Hara. That is all. 

Mr. Moutper. That is all, Mr. Shacklette. 

(Witness excused.) 
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Mr. Harris. Mr. Chairman, we have been talking all around the lot 
here about something that seems to me we have in our files and which 
L think ought to be placed before us in order to make clear the facts. 
I think it is time we were getting down to the development of facts, 
if there are any facts to be obtained. And Mr. Doerfer has read his 
letter which he wrote in response to the request following the meeting. 
And Mr. Bartley has read his letter in the record now. 

It seems to me that it is time to take the wraps off those letters 
that they sent, which we have been talking about all of the time, and 
have them all included in the record so we will know what they are. 
That is the best evidence that I know of to see what is in those letters. 
That is in response to the request of the committee. 

I would like to suggest that the other letters be included in the rec- 
ord, including Commissioner Bartley’s letter which he read this 
morning. 

Mr. Mouvper. I agree with Mr. Harris. I have the letters in my 
safe, which was only at the direction of the majority members of the 
committee at the time. 

Mr. O’Hara. It was a unanimous vote. 

Mr. Mourper. If it isthe will of the committee— 

Mr. Harris. I suggest that the rest of those letters be produced and 
included in the record so that the committee should have the benefit of 
them. 

Mr. O'Hara. All of the others. 

Mr. Hesenron. In view of the fact that Commissioner Bartley was 
accorded the right of reading his letter to the committee in a public 
hearing, the other letters should now be read in public and placed into 
the record, so that all the Commissioners will have the same oppor- 
tunity. 

Mr. Harris. That is all right with me, but it seems that we are 
wasting a lot of time around here developing this without getting 
down tothe facts. Now we have facts in the record. 

Mr. Heseiron. I think the other Commissioners have the right to 
have their letters read at this time. 

Mr. Moutper. Without objection that is so ordered. 

Do you want the letters now ? 

L will go and get the original letters. 

Mr. Witu1AMs (presiding). The committee will stand in recess for 
5 minutes. 

(At this point a 5-minute recess was taken. ) 

Mr. Movutper. The committee will be in order. 

I want the record to show that Iam now turning over to Dr. Schwartz 
all of the letters that were received by me from members of the Federal 
Communications Commission and referred to previously. 

In addition there, I wish to address this to the members of the com- 
mittee. T have all of the letters received from each and all of the other 
regulatory agencies, the replies that I have received to a similar letter 
addressed to each member of those agencies. 

What is the desire of the committee that I do with these ? 

Mr. Harris. I suggest that when you get to each particular Com 
mission involved that they be used as we are doing here today. 

Mr. Moss. I would like to go beyond that and suggest that they be 
furnished to the staff of the committee. 
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Mr. Harris. And to the committee. 

Mr. Movurper. That is very essential to do so. 

Are there any objections from any member of the committee ? 

Mr. Moss. And to the committee 

Mr. Moutper. There being no objection, I turn all of the files, from 
all of the regulatory agencies over to Dr. Schwartz. 

Mr. Harrts. As I understand these letters are to be made public 
before we reach the Commissioners involved, I mean the Commission- 
ers of each particular agency involved ? 

Mr. Movtner. I do not think they should be made public. 

Mr. Hesevron. I understand these letters from the Federal Com- 
munications Commissioners are now to be read in public. 

Mr. Harris. I had reference to the ones affecting the other agencies. 

Mr. Hesevron. I understand that, but these now turned over to the 
counsel are now to be read ? 

Mr. Harris. Yes. 

Mr. O’Hara. The Commissioners may desire to read their letters, 
and I suggest that they be given that courtesy at this time. 

Mr. Heseiton. I move that they be allowed to clo so. 

Mr. Moutper. All in favor of the motion will say “aye,” opposed 
7 

The “ayes” have it. 

Does any member of the Commission desire to have his letter to read ? 

Mr. Hyor. I have no objection to counsel reading my letter, but if 
the committee wishes me to read it I will be pleased to do so. 

Mr. Movurper. Which do you prefer? 

Mr. Hype. It makes no difference at all, unless reading the letter 
includes the privilege of making a statement. 

Mr. Movutper. In order to proceed with the hearing I suggest coun- 
sel read the letters. 

Mr. Forp. I understood we were to be given an opportunity to read 
our own letters. And I prefer to read mine. 

Mr. Moutper. All right. Come around. 

Hold up your right hand. You solemnly swear that the testimony 
which you are about to give will be the truth, the whole truth, and 
nothing but the truth, so help you God? 

Mr. Hype. I do. 


TESTIMONY OF ROSEL H. HYDE, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION 


JANUARY 7, 1958. 
Hon. Morcan M. MOULDER, 
Chairman, Special Subcommittee on Legislative Oversight, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN MOULDER: I refer to your letter of October 3, 1957, which 
was discussed in a subsequent conference which you accorded the members of 
the Federal Communications Commission. 

I have been associated with the Commission since the agency was organized 
in 1934, either as a staff employee or member. From 1928 until 1934 ! served 
in various positions of the staff of the Federal Radio Commission. I was ap- 
pointed to the office of Commissioner in April of 1946 and was reappointed in 
1952. 

I have not at any time nor has any member of my family received benefits 
from any source which could compromise my position or interfere with my 
efforts to faithfully discharge the duties of my office. 
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In the course of my duties I have visited laboratories, test centers, manu- 
facturing plants, radio stations of various types; attended conventions of indus- 
try, educational, and governmental groups; and participated in various cere- 
monies such as presentations of awards, dedicatory, and anniversary programs. 

In some instances, a part or all arrangements for travel and hotel accom- 
modations have been made by the association or companies concerned. In a 
few instances relating to public events, these arrangements have included pro- 
vision for my wife to accompany me. Although I have not made an effort to 
maintain a strict account of expenditures, I am certain that my travel ex- 
perience has been a matter of considerable personal expense above any govern- 
mental allowance or other provision for travel. 

I have not at any time directly or indirectly received fees, payments, loans, 
memberships, or vacations from sources having interests subject to the jurisdic- 
tion of the Commission. 

It is my understanding that you are not interested in courtesies extended in 
the way of lunches, dinner meetings, nominal gifts such as fruits, promotional 
gadgets, souvenirs, honorary memberships, resolutions of respect, and matters 
of that character. 

Yours sincerely, 
Rose. H. Hype, Commissioner. 


Mr. Mourper. Thank you very much. 

Commissioner Lee, do you solemnly swear that the testimony you 
are about to give will be the truth, the whole truth, and nothing but 
the truth, so help you God ? 

Mr. Lex. I do. 


TESTIMONY OF ROBERT E. LEE, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Ler. I wonder if I might suggest, Mr. Chairman, that, in order 
to keep the record clear, the incoming letter should be inserted? I 
wonder if I might suggest that the incoming letter of October 3, 1957, 
requesting this response, be inserted ? 

Mr. Moutper. Yes, sir. 

Mr. Ler. I would think that it might be more orderly. 

Mr. Moutper. It will be inserted in the record. 

(The letter referred to is as follows :) 


HOUSE OF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C., October 8, 1957. 
Hon. Rosert E. LE, 
Federal Communications Commission, 
Washington, D.C. 

Dear Mr. LEE: Pursuant to House Resolutions 99 and 152, 85th Congress, 
the Special Subcommittee on Legislative Oversight has been authorized to re- 
view, study, and examine the execution of the laws of your agency. 

In furtherance of this investigation, and, while not assuming or implying any 
improper conduct on your part, I am requesting that you prepare and submit on 
or before October 17, 1957, an itemized statement showing— 

(1) Any and all gifts, honorariums, loans, fees, or other payments, if any, in 
money or other thing of value, given or made, directly or indirectly, to you or 
any member of your immediate family, from the time of your appointment to the 
Federal Communications Commission to present, by or on behalf of any person, 
firm, corporation, association, organization, or group having any interest, direct 
or indirect, in any matters subject at any time to the jurisdiction of the 
Commission. 

(2) Any and all benefits, if any, other than those specified in (1), received, 
directly or indirectly, by you or any member of your immediate family from 
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present, and paid for or provided by, or on behalf of, any person or group 
specified in (1), including but not limited to any travels, vacations, entertain- 
ment, hotel or other accommodations, memberships, etc. 

It would be appreciated if you would specify— 

(a) the time, nature, and amount or value of each of the items specified 
in (1) or (2), if any; 

(b) the details concerning such items ; and 

(c) all persons concerned in such transactions. 

The help given by you will enable us to effectuate our goal of a complete 
study of the relations of the regulatory agencies with those whom they regulate. 
I know that we can count on your cooperation in achieving this goal. 

Very sincerely yours, 
MorGANn M. Movutper, Chairman. 


Mr. O’Hara. That is the same letter that all of the Commissioners 
received ; is that correct, Mr. Lee? 
Mr. Lez. Yes, Congressman; I believe they are identical. 


JANUARY 2, 1958, 
Personal and confidential 


Hon. Morgan M. MOvLpeER, 
House of Representatives, Washington, D. C. 


Dear JUDGE MouLpEeR: Permit me to thank you for your courtesy in seeing the 
Commissioners and permitting us to discuss practically the problems involved 
with respect to your letter of October 3, 1957. 

In my day-to-day activities I have not kept any detailed diary, and neither do 
I have any other records which would enable me to specify or, certainly, supply 
any details concerning the matters covered in paragraphs 1 and 2 of your letter. 

I will attempt to answer more generally and would be happy to discuss any 
specific matters that you may have in mind. 

Since I became a Commissioner on October 6, 1953, I can say, generally, that 
my family and I have received social amenities from many persons who were 
interested in the communications field. Conversely, we have extended social 
amenities to people interested in the communications field. I refer to such things 
as luncheons, receptions, and dinners. Over the years, I have received items of a 
promotional nature, such as ashtrays, paperweights, cigarette lighters, etc. I 
have likewise received, particularly during the holiday season, not only flowers, 
but some edibles such as were generally typical of a geographical region from 
which sent, i. e., celery from Michigan, cheese from Wisconsin, etc. 

With respect to any and all of the foregoing, it never occurred to me to either 
prepare a listing or to undertake to attach any value to any of these things, 
Moreover, I can state categorically that the receipt of these items has not, in any 
way, influenced my judgment as a Commissioner. 

Neither I nor members of my family have received, either directly or indirectly, 
from any person or group specified in paragraph 1 of your letter, any loans, fees, 
or other payments of any kind, including, but not limited to, travel, vacations, 
hotel or other accommodations, memberships, etc. 

My financial transactions have been limited to periodic short-term loans from 
my bank, as well as periodic borrowing from the FCC Credit Union, mainly for 
the purpose of financing my automobile. 

I might add that the only income other than my salary that could con- 
ceivably be construed as emanating from my position was an article that I 
prepared for publication in Look magazine several years ago for which I 
received the customary honorarium in accordance with section 4 (b) of the 
Communications Act. This was, of course, reported in my income-tax return 
for 1956. 

I might add that, since my official travel expenses almost without exception 
exceed the transportation and per diem allowed me by the Government, I have 
reflected these factors in my income-tax return for 1956 and intend to follow 
the same practice for 1957. 

Permit me to thank you again for your courtesy in discussing this matter 
with the Commission, and rest assured that I will be very happy to do every- 
thing I can to further the objectives of your inquiry. 

Sincerely, 


Rosert E. Ler, Commissioner. 
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This was in conformance with our understanding of the letters in 
the conference with the chairman, for which we were very grateful. 

Mr. Mouuper. Mr. Craven. 

Do you solemnly swear that the testimony which you are about 
to give the subcommittee will be the truth, the whole truth, and noth- 
ing but the truth, so help you God ? 

Mr. Craven. I do. 


TESTIMONY OF T. A. M. CRAVEN, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Craven. I shall read the response that I made to your chair- 
man’s letter, dated October 3. The date of my response was October 
24, 1957, though I did not mail it at that time: 


DEAR CONGRESSMAN MOULDER: With reference to your letter of October 3, 1957, 
my answer to each of your specific questions is, “None, except as noted herein.” 

I assume that you did not intend to include within the category of your ques- 
tions promotional material, such as desk paperweight advertising, manufactured 
products, or other obvious advertising material, or material received at the 
Christmas season, which relates to the product State, in the form of edibles. 
I also assume that you did not intend to include within the category of enter- 
tainment such affairs as luncheons of the Federal Communications Bar Asso- 
ciation, their annual dinner; other official affairs, such as the Gridiron dinner 
and similar types of dinners or receptions given by various people connected 
with the communications industry. 

I have made relatively few trips while I have been in office, such as attendance 
at national conventions of the trade associations of the communications industry, 
visits to eommunications laboratories, the conference with the Governor of 
Colorado and ex-Senator Ed Johnson from that State, to discuss allegedly illegal 
television boosters, and similar trips. 

While the number of these trips has been somewhat limited, due to the short- 
ness of my term in office, I wish to point out that, in this rapidly changing, 
dynamic art of communications, I feel it is is an essential part of my duties to 
keep myself informed and to determine various viewpoints of the grassroots 
of the industry. 

However, on the only vacation I have had since taking office, I made it a point 
to isolate myself entirely from the official duties and any contact whatsoever 
with industry. 

For your information, I should point out that I was nominated for my present 
position by the President of the United States on May 18, 1956, while a partner 
in the consulting radio engineering firm of Craven, Loomis & Culver. Hearings 
on my nomination were held by the Interstate and Foreign Commerce Committee 
on June 7, 1956, referring to Senate document entitled, “Subject: Nominations; 
Hearing Before the Committee on Interstate and Foreign Commerce, United 
States Senate, 84th Congress,” published by the United States Government 
Printing Office in 1956. Confirmation by the Senate took place on June 22, and 
the oath of office Was administered on July 2, 1956. 

As indicated in the aforesaid confirmation proceedings, the partnership was 
dissolved before I took office on July 2. 

My answers, as set forth above, are based upon my understanding of questions 
contained in your letter. However, in the event there is other information you 
seek, I am ready to submit any facts which may be of assistance to your com- 
mittee. Please feel free to call on me at any time. 

Sincerely, 
T. A. M. Craven, Commissioner. 


Mr. Moutper. Mr. Ford? 

Do you solemnly swear that the testimony which you are about to 
give before the subcommittee will be the truth, the whole truth, and 
nothing but the truth, so help you God ? 

Mr. Forp. Ido. 
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TESTIMONY OF FREDERICK W. FORD, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Forpv. My name is Frederick W. Ford. I am a member of the 
Federal Communications Commission, and I think I was confirmed 
on the 5th of August of 1957 and began my duties about September 16. 


JANUARY 20, 1958. 
Hon. MorGan M. Moucper, 
Chairman, Special Subcommittee on Legislative Oversight, 
House Interstate and Foreign Commerce Committee, 
Washington, D.C. 


Dear JupGeE Moutper: This is in reply to your letter of October 3, 1957, as chair- 
man of the Special Subcommittee on Legislative Oversight, in which you seek 
information on whether since my appointment in August, I, or any member of 
my family, have received any loans, fees, benefits, travel, et cetera, directly or 
indirectly, from or on behalf of any person or group having any direct or indirect 
interest in any matters subject at any time to the jurisdiction of the Commission. 

Since becoming a member of the Commission, I have received numerous items 
of a promotional nature. For example, newspapers, books, ash trays, magazines, 
some of which I ignored, others I acknowledged, still others I read, and all of 
which had a nominal value. 

I attended several luncheons and dinners given on behalf of various organi- 
zations in the broadcast industry. These meetings, luncheons, dinners, and 
discussions in my office, et cetera, have been very valuable to me in becoming 
acquainted with the various competing contentions concerning problems in the 
industry which may or may not come before the Commission for consideration, 
but nevertheless are an integral part of the business. They have afforded me 
an opportunity to learn many facets of these problems, of which I did not obtain 
an intimate knowledge as a member of the Commission’s staff for a number of 
years, and to become acquainted with some of the people in the industry whom 
I did not already know. 

I have also received from organizations in various sections of the country 
edibles of a perishable nature— 


and I might interpolate that on occasion a good portion of them had 
perished before I got them [laughter ]— 


the value of which was small, and I regard it as an exhibition of regional pride 
common to us all for products of the sections from which we conie. 

Upon my return from a meeting in New York of the radio and television 
executives— 


that is what I have here; I don’t know the full title of it— 


one of the broadcast companies brought me home, in order that I could attend 
an event incident to the assumption of control of a broadcast station. 

I have not engaged iti any other travel, vacation, entertaining, hotel, or other 
accommodations, memberships, et cetera, at the expense of any of these people 
who may have some direct or indirect interest in a matter which may come before 
the Commission, so far as I know. I have attended a number of social gather- 
ings given by telephone users who have been longtime friends and neighbors, 
but it is my understanding that you are not interested in matters of that kind, 
nor in stock which may be owned by the church which I attend. 

I have obtained two loans since returning to the Commission, both from com- 
mercial banking institutions. I have given the details of them to your investi- 
gators. To my knowledge, these commercial banks are not interested in matters 
pending before the Commission, but they very well could have some indirect 
interest. I am not in a position to require the banks to disclose to me their 
holdings as a condition of making a loan to me, and consequently cannot say 
what their interest may be. 

In the past, I have not received any honorariums or travel expenses, but I 
expect to attend ceremonies, opening broadcast stations, meetings of broad- 
casters, inspections of various types of radio and television operations at the 
expense of the industry, to the end that I may gain as complete an expertise in 
this field as possible— 
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and I might interpolate there that my authority for that is the Attor- 
ney General’s opinion, which I consider to have full force and effect 
of law. 


In the event there is any special matter concerning my personal affairs which 
you desire amplified, I will be glad to undertake to answer any further ques- 
tions you may have. 

Sincerely, 
FREDERICK W. Forp, Commissioner. 


oe Movutper. Shall we call Mr. Mack? I thought Mr. Mack was 
called. 

Mr. Scuwarrtz. No. 

Mr. Ler. Commissioner Mack isn’t here, Mr. Chairman. 

Mr. Movutper. I called him a moment ago. I see. 

Mr. Dons. I am from Commissioner Mack’s office. Following your 
statement on the record this morning, I told him it would not be 
necessary for him to be here today. 

Mr. Movutper. That is correct. All right. 

Dr. Schwartz will read his letter. 

Mr. Done. If it would be the pleasure of the committee, I shall 
be glad to read Commissioner Mack’s letter into the record. 

Mr. Moutper. That is all right. 

Mr. Dons. My name is John Done—— 

Mr. Moutper. Just proceed to read the letter. 

Mr. Done. My name is John Done. 


STATEMENT OF RICHARD A. MACK, COMMISSIONER, FEDERAL COM- 
MUNICATIONS COMMISSION (PRESENTED BY JOHN DONE) 


Mr. Dons (reading) : 
DECEMBER 30, 1957. 
Hon. Morcan M. Movutper, 
Chairman, Subcommittee on Legislative Oversight, 
House Interstate and Foreign Commerce Committee, 
Washington, D.C. 


DeEAR CONGRESSMAN MOULDER: Reference is made to your letter dated October 
3, 1957, reply by the Commission dated October 16, 1957, and conference with 
you and all the members of the Federal Communications Commission on Mon- 
day, December 16, 1957. 

Neither I nor any member of my immediate family has received any honorar- 
ium, loan, fee, or other payment, directly or indirectly, from the time of my 
appointment to the Federal Communications Commission July 1, 1955, to the 
present, by or on behalf of any person, firm, corporation, association, organiza- 
tion, or group having any interest, direct or indirect, in any matter subject at 
any time to the jurisdiction of the Commission. 

There have been instances when I have received items such as a box of celery, 
cheese, phonograph records, candy, cigars, preserves, books, apples, et cetera. I 
have on occasion attended luncheons, dinners, and receptions where my host was 
a licensee, a network representative, or an attorney who appears before the 
Commission. Also, persons engaged in the communications industry, such as 
manufacturers of electronic products. In connection with the aforementioned, 
I have attended such occasions in private homes, restaurants, hotels, and clubs. 

I hold no memberships in any organization, the dues for which are not paid 
by me personally. I have taken no vacations at the expense of anyone else. I 
have attended the dedication of television stations, and my understanding was 
that the expenses were paid by the stations, including travel and hotel accommo- 
dations. 

Since I have been a member of the Federal Communications Commission, I have 
attended 2 annual conventions of the National Association of Radio and Tele- 
vision Broadcasters in Chicago, and 2 annual conventions of the National Associa- 
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tion of Railroad and Utilities Commissioners in Asheville, N. C., and in Memphis, 
Tenn., respectively. At 3 of these conventions, at which I was present from 
1 to 3 days, my hotel bill was paid by the association. The jurisdiction and in- 
terests of the members of these associations are related to the duties of the 
Federal Communications Commission. 

I have cited to your committee examples of the extent to which I have been 
associated with the persons, firms, corporations, associations, and organizations 
with which this Commission is concerned. 

To date I have not considered it necessary to keep a detailed record on the 
questions posed in your letter of October 3, 1957. Perhaps I have failed to 
furnish information on a matter that is of interest to your committee. If so, 
please advise me at your convenience. 

It is my desire to cooperate with your committee in every way possible. 

Sincerely yours, 
(Signed) RicHarp A. Mack, Commissioner. 

The letter is on the stationery of the Federal Communications Com- 
mission, Washington, D.C. 

Mr. Mourper. Thank you. 

Mr. Donr. Thank you, sir. 

Mr. Moutper. Mr. Doerfer? 

Mr. O’Hara. Mr. Chairman, as I understood this morning, Mr. 
Doerfer did read into the record his reply to the chairman’s letter. 

Is that correct ? 

Mr. Movutper. That is correct. 

Do you wish to read the letter again, Mr. Doerfer? 

Mr. Doerrer. I read the letter. 

Mr. Moutper. He has read it into the record. 

Do you wish to have it incorporated in the record at this point with 
the other letters as well ? 

Mr. Dorrrer. Yes. 

Mr. Harris. I suggested that it be done—that all the letters be in- 
corporated in the record together when Mr. Bartley read his into the 
record this morning. 

Mr. Moutper. Including Mr. Doerfer’s letter. 

Mr. Dorrrer. Should I read it now ? 

Mr. Moutper. No, we will insert it in the record at the same point 
following Mr. Bartley’s reading of his letter. 

All of the letters will be inserted in the record at that point. 

Now, as I understand it, counsel has completed his interrogation ? 

Mr. Scuwartz. No. 

Mr. Moutper. Well, resume the witness stand, Mr. Doerfer. 


TESTIMONY OF JOHN C. DOERFER—Resumed 


Mr. Moutper. Proceed, Mr. Schwartz. 

Mr. Scuwarrz. Mr. Doerfer, since you have been on the Commis- 
sion, have you or a member of your immediate family received any 
gifts of a value of over $20 or loans or engaged in any financial trans- 
actions with a person, corporation, or association subject to the regu- 
latory authority of the Commission or any representative thereof ? 

Mr. Dorrrer. No. 

If you have any specific instance, I would like to have you detail it 
to me. 

Mr. Movutper. The answer is “No.” 

Mr. Scuwartz. Mr. Doerfer, since you have been 

Mr. Dorrrer. I don’t recollect—you say $20? 
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Mr. Scuwarrz. Would you read the question again, please ? 

Mr. Movuvper. Let us go along. It is in the record. 

Mr. Dorrrer. I just—I don’t recall anything of $20. I wouldn't 
know. 

Mr. Moutper. All right. 

Next question. 

Mr. Scuwartz, Mr. Doerfer, since you have been on the Commis- 
sion, have you or your immediate family taken any vacation or spent 
any time at the expense of, in whole or in part, or as the guest of, any 
person, corporation, or association subject to the regulatory jurisdic- 
tion of the Commission or of any representative thereof ? 

Mr. Dorrrer. As indicated, my wife has gone on trips with me. I 
have not taken any vacation at the expense of anybody directly—I 
wouldn’t know, indirectly—connected with the industry. 

Mr. Scuwartz. Vacations, trips, golfing trips? 

Mr. Dorrrer. Well, golfing trips. 

I belong to the Congressional Country Club, I play golf there, and 
I have played golf there with members of the eae I have been 
invited to and did play golf with members of the industry at Burning 
Tree, Columbia Country Club, and there may have been occasions when 
I accepted transportation from them. 

I remember playing golf in Chicago. I play golf whenever I get 
an opportunity. Sometimes that is once or twice a week. Sometimes 
I don’t get a chance to play for 2 or 3 weeks at a time. 

Mr. Scuwartz. The question is whether it is at the expense of any 
person, corporation, association, or representative thereof subject to 
your jurisdiction as Commissioner ? 

Mr. Dorrrer. Well, not all at their expense; no. 

Mr. Scuwarrz. In whole or in part. 

Mr. Dorrrer. I would say this: You mean by somebody paying the 
golf fees? 

Mr. Scuwartz. You spoke about travel, for example. 

If they paid for that, that is an expense incurred by them. 

Mr. Dorrrer. Well, I am talking about transportation from the 
District out to these golf clubs. 

Is that what you mean ? 

Mr. Scuwarrz. You mean the local ones. You mean transporta- 
tion to the clubs around Washington. 

Mr. Dorrrer. Oh, I took a trip with—I forget the name of this 
famous golf course in North Carolina. 

Mr. Scuwartz. Pinehurst ? 

Mr. Dorrrer. Pinehurst. And I went 

Mr. Scuwartz. Continue, please. 

Mr. Dorrrer. I went to Pinehurst. 

Do you have the date there ? 

I will accept whatever date that is. 

Mr. Scuwartz. October 19 to 21, 1956. 

Mr. Dorrrer. Yes, that is probably the date. 

I went to that golf course in October of 1956 at the invitation of 
some airline. Now, whether or not that particular airline has any 
facilities which we regulate or license, at the moment I wouldn't 
know. 

Mr. Scuwartz. Did they pay your transportation and expenses, Mr. 
Doerfer ? 
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Mr. Dorrrer. Yes, they did. 

Mr. Scuwarrz. And you stayed there several days ? 

Mr. Dorrrer. Yes, I did. 1 didn’t charge the Government for any 
of that. 

Mr. Scuwartz. Were there any other public officials along on that 
trip, do you recall ? 

Mr. Dorrrer. Yes, but there wasn’t any of the FCC Commissioners. 

Mr. Scrwartz. Whoelse was along? 

Mr. Dorrrer. Well, there was—I thought it was either a general 
or an ex-general of the Army. I would be very happy to supply all 
of the names if you will give me an opportunity to. 

Mr. Scuwarrz. Do you recall any members of regulatory commis- 
sions along on that trip, Mr. Doerfer ? 

Mr. Dorrrer. Yes. 

Mr. Scuwartz. Would you tell us who they were? 

Mr. Dorrrer. Mr. James Durfee of the CAB. I don’t know of any 
other members of any regulatory agency. 

Mr. Scuwartz. Have you taken any other golf trips away from the 
Washington area at the expense of some person, corporation, or as- 
sociation, expense in whole or in part ? 

Mr. Dorrrer. I played golf at some of these conventions. 

Mr. Scuwartz. In whole or in part at the expense of the industry ? 

Mr. Dorrrer. Well, I wouldn’t say in whole or in part at the expense 
of the industry. 

As I understand it, the annual golf convention of the NARTB is 
financed by a magazine company. 

Mr. Scuwarrz. Have you taken any other trips similar to the Pine- 
hurst, N. C., trip while you were on the Commission ? 

Mr. Dorrrer. I don’t recall any. 

If you will refresh my recollection, I would testify. 

Mr. Scuwartz. Have you had any other vacations, trips of that 
kind, visits as guest in homes, or hospitality where the expense was 
paid in whole or in part by a person, corporation, or association subject. 
to the regulatory authority of the Federal Communications Commis- 
sion or at the expense of the representatives thereof ? 

Mr. Dorrrer. Well, if you will specify, Dr. Schwartz, I will be glad 
to explain. 

Mr. Scuwarrz. I am asking for your recollections, Mr. Doerfer. 

Mr. Dorrrer. I don’t recall. 

Mr. Scuwarrz. You don’t recall ever having been a guest in the 
home of anyone associated with the broadcast industry ? 

Mr. Dorrrer. Oh, yes. 

Mr. Scuwartrz. Would you tell us about that, please ? 

Mr. Dorerrer. Well, I can remember—yes, I can remember a Joe— 
I forgot his name. He is connected with a radio or broadcasting sta- 
tion in Philadelphia. 

Well, the name escapes me, Dr. Schwartz. I just don’t know. 

Mr. Scuwarrz. Were you a guest in his home? 

Mr. Dorrrer. Yes; I was. 

Mr. Scuwartz. For how long? 

Mr. Dorrrer. I think it was one night. 

Mr. Scuwartz. Do you recall when this was ? 
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Mr. Dorrrer. Oh, about 2 years ago. 

Mr. Scuwartz. Do you know whether that station had any matter 
pending before your Commission 

Mr. Dorrrer. Nothing pending. 

Mr. Scuwartz (continuing). At that time? 

Have there been any other similar visits to homes of people who had 
broadcast interests or of representatives thereof ? 

Mr. Dorrrer. Well, you are asking me to go back over 5 years. _ 

I have been in homes of people who do not have any interest in 
broadcasting. 

Mr. Scuwarrz. Weare not interested in those, Mr. Doerfer. 

To the best of your recollection, were you a guest in the same way in 
the homes of people who have broadcast interests ? 

Mr. Doerrer. Well, I will say that when I visited Milwaukee, I have 
been guest in various homes there, and I don’t recall any of those people 
having an interest in the broadcast industry. I am trying to go over 
these now. 

I went to Detroit. I don’t remember any there. 

Chicago would be a convention? Oh, yes. The name of that in- 
dividual I was trying to recall before was Joe Connelly. 

Mr. Scuwartz. Mr. Doerfer, have you ever been in the home of 
George Storer? 

Mr. Dorrrer. Yes, I have. 

Mr. Scuwartz. Would you tell us about that, please ? 

Mr. Doerrer. Yes, I will. 

One summer Mrs. Doerfer and I had gone to Myrtle Beach—and I 
think it is South Carolina—and the following summer we had planned 
to go down there again when Mr. Storer had before our Commission 
a petition to institute rulemaking to deintermix Miami, Fla. He did 
not want us to implement another VHF channel there. He was operat- 
ing a UHF channel. 

had taken a position, as I have indicated before, that that is not the 
pee solution to our overall television problem. He invited me at 
is expense to see how well UHF operated in Miami, Fla. 

I indicated that I would like to have a little rest, and that Mrs. Doer- 
fer and I had planned to go down to Myrtle Beach. 

He said that he would pick us up at Myrtle Beach and take us down 
there. He wanted me to see how this operated. 

It developed that instead of going to Myrtle Beach, he prevailed up- 
on Mrs. Doerfer and myself to go directly to Miami, which we did. 

Now, I had viewed television, the UHF :ignal, not only in and about 
Miami but some distance from Miami, and I want to tell you that I 
came back after that trip—I had not changed my mind—and when 
his petition came up, I voted against it. 

Mr. Scuwartz. Mr. Doerfer, you were Mr. Storer’s personal guest 
in Miami? 

Mr. Dorrrtr. I stayed in his home and so did Mrs. Doerfer. 

Mr. Scuwartz. Do you recall when that was? 

Mr. Dorrrer. No, I don’t. 

That was—— 

Mr. Scuwartz. Was it August 1955 ? 

Mr. Dorrrer. It was either 1955—I think it was. 

Mr. Scuwartz. How long did you stay as a guest in Mr. Storer’s 
home in Miami? 
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Mr. Doerrer. I think it was 2 nights. 

Mr. Scuwartz. Was Mr. Storer at that time an applicant in the 
channel 10 case? He later withdrew his application. 

Mr. Dorrrer. No; I don’t think he was an applicant in channel 10 
at that time. 

Mr. Scuwartz. He had withdrawn his application. 

Mr. Dorrrer. He had a UHF station down there, which I think it 
is either closed or—I don’t know. 

Mr. Scuwartz. Were you there during the one stay or did you 
leave and come back again as a guest of Mr. Storer ? 

Mr. Dorrrer. Well, I don’t remember going back there at any 
other time but that one time. 

Mr. Scuwartz, Were you Mr. Storer’s guest anywhere else? 

Mr. Dorrrer. He attempted to have me go to Portland, Oreg., to 
see the UHF operation up there, but I never made the trip. 

Oh, he also dedicated a studio in Detroit, and I accepted the 
invitation and attended the dedicatory services in Detroit. That 
was on my way to Salt Lake City. 

Mr. Scuwartz. Was that at Mr. Storer’s expense? 

Mr. Dorrrer. The what? 

Mr. Scuwarrz. The visit to his station in Detroit. 

Mr. Dorrrer. Yes; it was. 

Mr. Scuwarrz. What was your means of transportation, Mr. 
Doerfer ? 

Mr. Doerrer. He has an airplane, but I did not charge the Govern- 
ment for that at all. 

Mr. Scuwartrz. Have you been a guest in Mr. Storer’s plane at 
other times ? 

Mr. Dorrrer. I don’t recall; no. 

Plant, did you say ? 

Mr. Scuwartz. Plane. Airplane. The one you refer to. 

Mr. Dorrrer. Plane. 

Well, there wasa trip to Florida. That wasa trip to Detroit. And 
he went out to Portland and I got off at Salt Lake City. 

Mr. Scuwartz. You flew on this Florida trip in Mr. Storer’s 
private plane. 

Mr. Doerrer. That is right. 

Mr. Scuwartz. How long did you stay in Miami on that trip? 

Mr. Doerrer. Well, I think it was Miami for about 2 nights and 
possibly 3 days. 

Mr. Deeaais: Was that the total extent of your stay or did you 
come back then ? 

Mr. Dorrrer. Well, I came back. 

We went out to—we went out about 40 or 50 miles to Bikini, I think 
they call it, an island. He showed me that the signal out there was 
just as good as though it were a VHF signal within 10 or 15 miles of a 
transmitter. 

Mr. Hate. Bimini. 

Mr. Dorrrer. Did I say Bikini? 

Mr. Hate. Bikini is in the Pacific. 

Mr. Dorrrer. No; I didn’t go out to Bikini. I will make that cor- 
rection. 

Mr. Scuwartz. Mr. Doerfer, how long were you in Florida, all told, 
on that trip? Do you recall? 
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Mr. Doerrer. In Florida? 

Mr. Scuwartz. Yes, on that trip when you went down 

Mr. Dorrrer. I would say 2 nights and 3 days, and I would say at 
Bimini 2 nights. 

Mr. Scuwartz. At whose expense were you in Bimini? 

Mr. Dorerrer. Mr. Storer’s. 

Mr. Scuwarrz. Mr. Storer’s expense. 

Where did you go from Bimini, Mr. Doerfer? Do you recall? 

Mr. Dorerrer. From there we went back to Miami and then home, 





Washington. 
Mr. Scuwarrz. How long were you in Florida altogether on this 
trip? 


Mr. Dorrrer. Well, whatever it would be—it would be about 5 
nights and 6 days. lam notsureabout that. I would like the oppor- 
tunity to check the exact—— 

Mr. Scuwartrz. All of this was at Mr. Storer’s expense ? 

Mr. Doerrer. Well, not all of it. 

He got the major portion of it, no doubt about that; but I had some 
expense, too. 

To make the record perfectly clear, I did not charge the Govern- 
ment for any of this. 

Mr. Scuwartz. Isn’t it a fact—— 

Mr. Dorrrer. And this was a trip to Miami, Fla., in midsummer. 
Let us get the record straight on that. This was in August. 

Mr. Scuwarrz. Yes; this was a rest in August in midsummer. 

Mr. Doerfer—— 

Mr. Dorrrer. What did you say it was? 

Mr. Scuwartz. Mr. Doerfer, is it not a fact 

Mr. Dorrrer. Justa moment. I would like to— 

Mr. Scuwartz. Let the reporter read it. 

Mr. Dorrrer. That wasa rest? As rest? 

Well, I wouldn’t consider that much of a rest. ‘That was a post- 
man’s holiday. 

Mr. Moutper. I don’t know what the remark was, but it will be 
stricken from the record. 

Mr. Bennert. You don’t know what it was, but it will be stricken 
from the record ? 

Mr. Moutper. Well, leave it on the record if it is that important. I 
don’t think it amounted to anything. 

Mr. Doerrer. To me, it was work. 

Mr. Hate. Let us have it read. 

(A portion of the record was read.) 

Mr. Bennett. Is that stricken from the record, Mr. Chairman ? 

Mr. Mounper. All right. I thought it was something else. 

The remark is withdrawn. 

Proceed. 

Mr. Scuwartz. Weren’t you in Florida at least a week on that 
trip, Mr. Doerfer? 

Mr. Dorrrer. I thought I said 6 days. If it was 7 days, then I was 
there 7 days. I wouldn’t quarrel about 1 day. 

Mr. Scuwartz. Now, are there any other similar trips taken at 
the expense of persons, corporations, or associations subject to your 
regulatory jurisdiction ? 

Mr. Dorrrer. You mean, to Miami, Fla. ? 
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Mr. Scuwartz. No. Any trips, similar trips. It needn’t be to 
Miami. 

Mr. Dorrrer. I don’t recall any, Dr. Schwartz. 

Mr. Scuwarrz. Any other golf trips of the kind we have been 
discussing ? 

Mr. Dorrrer. I don’t recall any. 

Mr. Scnwartz. Any other private plane flights? 

Mr. Dorrrer. Well, I mentioned some private plane flights yes- 
terday. 

Mr. Scuwartz. Any other than those mentioned ? 

Mr. Dorrrer. Well, not that I recall. I thought I was going to be 
given an opportunity to recount all these trips that I took. 

Mr. Scuwartz. You would like to have an opportunity to prepare 
a list of all these vacations, stays in homes, et cetera ¢ 

Mr. Dorrrer. Well, youcall them vacations. I don’t. 

Mr. Scuwarrz. I am sorry. Perhaps the term—strike that term 
out. Let us call them trips, stays in homes, or whatever you want 
to call them, at the expense, in whole or in part, of people connected 
with the broadcast industry. 

You would want to prepare such a list ? 

Mr. Dorrrer. Well, if I could possibly recall them. After all, 5 
years isan awfully long time. 

Mr. Scuwarrz. To the best of your recollection, of course. 

Mr. Dorrrer. Yes; to the best of my recollection, obviously. 

Mr. Scuwarrz. Mr. Chairman, I ask that, in accordance with Mr. 
Doerfer’s decision, he be directed to furnish such a list, in addition to 
the list he was asked to furnish. 

Mr. Harris. As I understood it this morning, the understanding 

yas in case he overlooked some, that Dr. Schw artz was going to fur- 
nish him a list that he may have on this and other things. 

Mr. Moutper. That is correct. 

Any other questions? 

Mr. Moss. I want to have it clear here as to whether or not we 
have a definite agreement to have this information supplied to the 
committee. 

Mr. O’Hara. I didn’t think there was anything indefinite about it. 
It was very definite. 

Mr. Moss. The gentleman’s hearing is better than mine. I am of 
the opinion at the moment that we had a general indication that it 
might be supplied, and we have a request that it be directed. 

Now I am not concerned with whether it is directed or not, but I 
want to know whether it will be supplied for the record, and within a 
reasonable period. 

Mr. O'Hara. Mr. Doerfer promised he would have it, and it would 
take probably 30 days to get it, and he would give it to the committee. 

Mr. Moss. A clear and definite understanding that the material will 
be supplied the committee within the 30 days? 

Mr. Movutper. Is that right, Mr. Doerfer ? 

Mr. Dorrrer. Well I said I would be happy to try to recall and 
supply whatever [can remember. After all, it would require my going 
back to April 15, 1953, and go on through the calendar, day by day. 

Mr. Fiynv. It is my recollection that there is to be an exch: ange of 
information. I wonder if I am correct in that recollection. 
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Mr. Harris. It is understood 

Mr. Fiynt. Does the Chair recall ? 

Mr. Moutper. I don’t remember all the suggestions. 

Mr, Moss. The reason I raised the point is that it is my understand- 
ing that the whole thing in this connection is extremely informal and 
very indefinite, and it was in the hopes of pinning it down more pre- 
ren that I raised the point. If there is to be an exchange, then I 
thin ; that should also be made very clear, because at the moment it is 
not clear. 

Mr. Moutper. All right. Then, as I understand it, it is the will ot 
the committee that Dr. Schwartz be ordered and directed to supply and 
furnish to Mr. Doerfer all of the information which he may possess on 
trips made by Commissioner Doerfer. 

Mr. Moss. Additional understanding. 

Mr. Dorrrer. All that I ask, Mr. Chairman, is for the dates and 
places. 

Mr. Movuvper. Right. 

Mr. Dorrrer. I understand that is to be supplied to me. 

Mr. Moutper. You will, in 30 days, supply all additional informa- 
tion in connection with such trips? 

Mr. Dorrrer. And I will supply additional information. He will 
es me what he has, and I oat supply any additional information 

can. 

Mr. Mouxprer. Covering all your trips made during your tenure of 
office ? 

Mr. Dorrrer. Yes. 

Mr. Bennett. Mr. Chairman, a parliamentary inquiry. Does this 
same requirement apply to the other members of the Commission ¢ 

Mr. Moutper. Can the other members of the Commission furnish the 
same information discussed here, within a 30-day period ? 

Mr. Hype. Mr. Chairman, earlier today I suggested that, if there is 
any information that would support the charges that have been made 
of official misconduct, we should have notice of them and should not be 
asked to come in here now, long after these charges have been circu- 
lated in the press, and support them for counsel. I, for one, would 
want to see—I, for one, want to see the specifications which the com- 
mittee told him to supply. I don’t want to be understood as trying 
to cover up anything, hide it. 

Mr. Mouvper. As I understand it, do you decline? 

Mr. Hype. No, sir. 

Mr. Moutper. Do you decline that request ? 

Mr. Hype. No, sir. 

I am not refusing to supply anything to the committee at the appro- 
priate time. I am suggesting that counsel, who has made the charges 
of official misconduct, show what he has, so we can answer it. 

Mr. Movutper. Well, of course, I don’t know what would be served if 
you would be permitted to direct the proceedings of the committee. 

Mr. Hype. Mr. Chairman, I am merely invoking the rule that the 
committee has already adopted. I refer to the resolution of December 
30, which directs the staff director to supply specifications to the 
Commissioners that have been charged. 

Mr. Moutper. That would be a question, of course, for the commit- 
tee to determine, and not the Commission. 
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Mr. Bennett. Mr. Chairman, on that point, there is a considerable 
difference of opinion as to what the specifications mean. In my opin- 
ion, the word “specification” means that the counsel of the committee, 
in making these charges, was to name places and dates; since the 
charges involve misconduct, which may or may not be a criminal 
offense, that the persons to whom the inquiry is directed should, at 
least, be informed of the nature of the offense or the misconduct with 
which they are charged. 

Now, I think our counsel has a different—places a different inter- 
pretation on the word “specification” than I place upon it, as one 
member. 

Mr. Moutper. That, as I said, has no connection with the informa- 
tion we are seeking now, which Mr. Doerfer has agreed to give. The 
question he is asking 

Mr. Dorrrer. Well, I think that my statement there should be un- 
derstood in the context in which it was made. My understandin 
was that I was supposed to be supplied with the specifics, and that 
would cooperate and I would explain. 

Mr. Movuwper (continuing). A very direct and fair request that the 
members of the Commission furnish us with this information. It 
has been suggested by 

Mr. Dorrrer. I don’t propose to waive any rules of this commit- 
tee, or any of my rights. After all, it is a very serious matter, and 
I don’t want to be charged with perjury or misleading this committee 
if I can’t recall, and, if counsel has some specific charge, I think that 
he should supply me with that information. And it is in that sense 
that I am willing to cooperate. 

Mr. Mouxper. As I understand it, that is not the purpose. May I 
make this statement; it isn’t for that specific purpose. 

My understanding is, the course he is pursuing, he is trying to show 
or prove that the members of the Commission are wrongfully in- 
fluenced by members of the association, by entertainment and close 
personal contacts by those who are being regulated by the Commis- 
sion, is the way that I 

Mr. Dorrrer. What I want is dates and places. 

Mr. Scuwartz. I would be glad to cooperate with the Commis- 
sioners in furnishing the information I have, but I, obviously, do not 
know of all the cases, since a list of Mr. Doerfer alone would take 
some 2 years to prepare, he indicated. I should like a ruling of the 
Chair 

Mr. Dorrrrr. You were the one who said 2 years. 

Mr. Scuwartz (continuing). As to whether our investigation is 
limited to the information uncovered by the staff up to this date, or 
may we inquire into matters, into facts which are within the personal 
knowledge of the Commissioners. 

I would suggest, for example, in the case mentioned, if Mr. Doerfer 
goes in a company plane, there is no report of such trip, and which 
we will not obtain information with regard to such trip, except by 
accident or pure clairvoyance. 

I would suggest that this investigation is not to be directed by the 
Commissioners. I would suggest that they cannot shift their burden 
of furnishing information onto this subcommittee and its staff. I 
would be happy to supply whatever information you direct. 
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Mr. Bennett. Dr. Schwartz, you have not furnished this—— 

Mr. Moutper. Mr. Moss asked for recognition before you. 

Mr. Moss. It seems to me that we are talking about some things 
that have been pretty well settled. 

In connection with the specific direction—the agreement made this 
morning—that Commissioner Doerfer was to supply a list of trips 
where he had received payment of expenses, both from the Commis- 
sion and other sources, and the staff director was to supply him a list 
of all instances with which he was familiar, involving this question. 

Now, there is no attempt there to deny Mr. Doerfer any specifica- 
tions of information in the files of the committee. 

Mr. Bennett. Does that same thing apply 

Mr. Moss. Now, this other one which we were discussing when this 
issue was injected in, and improperly so, reflecting either a ‘lack of un- 
derstanding or a desire to continue what, in my opinion, is almost 
a filibuster, we were trying to determine quite clearly at that point, 
and that is where I raised the question, exactly what understanding 
did we have. 

We had started to move away from it. It was a very informal and 
indefinite understanding. I think it should be just as definite as the 
one entered into this morning. 

Mr. Harris suggested tha it it encompass the same points. I agree 
it should. But we have yet to have the final ruling or the final 
determination by the committee. 

Mr. Bennett. Will you yield? 

Mr. Moss. I will be happy to. 

Mr. Bennett. The staff counsel has not even furnished the mem- 
bers of this committee with the information that he had, except the 
information with respect to the Oklahoma trip. 

Now, the resolution of our committee of the other day requested 
him to furnish our committee copies of the charges, so that we would 
be in a position to ask an intelligent question here and there, and know 
what was going on. But up to this moment he has not furnished me, 
at least, as one member of the committee, with any information except 
the information relating to this Oklahoma trip. 

Now, if you want to “get into the field of who is referring to what, 
let us get that clear. 

Mr. Moutprr. May I ask, Mr. Bennett, then, do you contend that the 
counsel should be restricted to asking questions only on those specific 
dates—— 

Mr. Bennett. I say 

Mr. Movtper (continuing). And places? 

Mr. Bennett. He should take the committee in his confidence. The 
information which he has which we are supposed to know a little some- 
thing about, aside from this Oklahoma business of Mr. Doerfer’s we 
have no information about at all. At least, I don’t. 

Mr. O'Hara. Mr. Chairman, may I make a parliamentary inquiry? 

Are we still operating under the specific rules of the committee, 
adopted on December 30, that counsel was to furnish the Commission- 
ers charged with specific information—wait a minute, please, Mr. 
Chairman. January 30—that the counsel was directed to inform the 
Commissioners of the specifications of the charges against them as to 
misconduct ? 
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As I recall, that was the genesis of the motion. It was unanimously 
adopted by the committee. 

Now, the question which Mr. Hyde has appropriately raised is 
whether they are going to be advised of that, or are they not. 

Mr. Moutper. I m: ide my ruling on that. 

As I understand, counsel prepared and served, and it was served 
upon each member of the Commission, the general subject and topics 
upon which they would be interrogated. I ruled then that there has 
never been in any congressional committee hear ing, as I recall, in the 
history of our great country, where a committee had to specify, as 
you would.write an indictment and plead the evidence that is not even 
in a courtroom, and certainly such strict requirements should not be 
made in a congressional hearing. 

Only the Commissioners possess the knowledge and information, and 
therefore we should not be restricted to technicalities m pursuing 
this hearing, and I so ruled then, and now the question arises again 
and I again overrule the objections. 

Mr. O’Hara. I ask s — ifically that the motion which was adopted at 
the meeting of the subcommittee on January 30 be granted at this 
time. 

Mr. Movutper. Mr, O’Hara is recognized for the purpose of reading 
the motion. 

Mr. O’Hara. I have been handed a copy of the motion adopted by 
the subcommittee in executive session on January 29, 1958, as to fur- 
ther procedure. 

The committee will hold full and complete hearings on the administration of 
the laws by the various regulatory agencies, by the Commissioners, in accord- 
ance with agreed policy procedure as to the scope of the subcommittee’s activi- 
ties released on April 18, 1957, and the Federal Communications Commission will 
be the first agency to be called. 

The procedure to be followed as to the subject for the hearings as to the 
operation of the Commisioners will be as follows: 

(A) Conduct of the commissioners * * * 


and so forth. Iam not going to read all those. 

In respect to the alleged misconduct of the Commissioners, the staff director 
shall immediately supply the individual Commissioners with a written specifica- 
tion of charges of any alleged misconduct upon which they may be interrogated 
during the course of the hearings. Such information shall be supplied at least 
3 days in advance of the hearings. 

That is the end of the material, Mr. Chairman. 

Mr. Scuwartz. Mr. Chairman, I would like the record - show that 
on Friday, 3 days before the hearings started, Friday, J January dl, 
specifications were sent out by you to each of the Commissioners, and 
that each member of the subcommittee, including Mr. Bennett, re- 
ceived a copy thereof. Just Mr. Bennett, lam sorry. 

Mr. Hype. Mr. Chairman, I would like the record to show that I got 
a communication from the chairman at noon Saturday, the first “of 
February, and it did not include specifications. General allegations 
but no reference as to time and place, amounts, or anything else that 
would give any notice on which you reasonably could obtain your own 
evidence and we could reply. 

Mr. Movutper. Well, we will discuss those questions up here and I 
have ruled upon it; and now if anyone desires to appeal my ruling 
and take a vote by the committee— 
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Mr. Bennett. What is your ruling? Will you state it again? 
Mr. Movutper. I have ruled 
Mr. Harris. It seems to me like we are getting-—— 
_ Mr. Moutper. We have made a simple request here of the Commis- 
sioners. 

Mr. Harris. Bogged down in proceeding on a matter that I wonder 
if it is altogether necessary. 

The immediate problem before us is what we understood this morn- 
ing to be agreeable to all parties involved. 

This is an important matter. We do want the facts, and the parties 
involved are entitled to present the facts and the committee is entitled 
to have them. 

Now, the understanding we had was with reference to trips, and 
counsel was trying to itemize the trips and inquire about them indi- 
vidually this morning. 

In view of the fact that a lot of time is being taken and the witness is 
not in a position to respond to each of those items that was brought up, 
Mr. Moss made the suggestion that the Chairman have the opportunity 
to submit to the committee for the committee file, for the benefit of the 
members of the committee, all information that he could recall or had 
with reference to the trips we were talking about that he had taken. 

I suggested just in case the chairman overlooked some trips and that 
our counsel did have information about a particular trip, that our 
counsel supply what information he had with reference to any such 
trip in order that the Chairman of the Commission may have that 
before him when he replies to the request that was agreed to this 
morning. 

Now, that seems to me a clear and simple request that everybody 
understands. Itis merely information. That is all. 

Now, that seems to be the immediate problem, and I see no reason 
to get bogged down in procedure. 

Mr. Scuwartz. On a point of information, Mr. Harris, as I under- 
stood it, this morning’s direction was limited to cases in which the 
Commissioners had doubled up, and this afternoon we have been talk- 
ing about cases where the Commissioner received the trips only at 
the expense of the industry. 

Can the direction be broadened 

Mr. Harris. It is my understanding that the Commissioner this 
morning was starting to read from the record he had, starting out by 
a particular month, particular year. 

He was taking them one after the other. As I understood, he was 
to supply that information whether it amounted to any of the in- 
stances of so-called alleged doubling up or honorarium; he was re- 
porting those instances even where that was not involved. 

Now, if all such information is laid before the committee, then the 
record would be complete. I see no reason for any great problem 
on that. 

Mr. Moutper. Mr. Moss? 

Mr. Moss. Well, I have the same understanding that Dr. Schwartz 
has, but I don’t see why it isn’t possible to very quickly agree to 
broaden the request of this morning to include the information which 
we have had under discussion and to have the same ground rules 


apply. 
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Mr. Moutper. Now, may I inquire of each of the Commissioners 
whether or not they would be willing to furnish the committee with 
that information or do they wish to take the position that they haven’t 
been technically advised as proposed by Mr. O’Hara in the motion? 

Mr. Hyves. Mr. Chairman, my point is not a technical one. It isa 
very serious matter with me. Charges have gone out from the staff, 
at least, of this committee. Certainly, they are published and wide- 
spread. 

Mr. Moutper. Now we are getting into another field. 

I am asking you a direct and simple question: Whether or not you 
will comply and furnish this committee with the information men- 
tioned by Harris and by Mr. Moss. D 

Mr. Hesevron. Let the gentleman have an opportunity to answer 
the question. 

Mr. Moutper. That is—— 

Mr. Hesetron. I do not know why he should be cut off. 

Mr. Hype. I do wish most sincerely to cooperate with the committee. 
My point is this: On the basis of charges that have been published in 
the paper, I have been publicized as a person guilty of misconduet—— 

Mr. Moutper. You have not been called to testify. We are just 
asking a simple question. 

Mr. Hyoe. I want to know what the basis of those charges are, so I 
can answer them. I don’t want to be asked to come in and asked to 
convict myself. 

My answer is: I will give this committee anything this committee 
wants to know about my whole life in due course, but I want to know 
what the charges are. 

Mr. Mouuper. You have heard this discussion of this problem. 

Are you willing to supply the information on the trips referred to 
by Mr. Moss and by Mr. Harris within a reasonable period of time? 

Mr. Hype. If you are talking about trips where there is both Govern- 
ment and private compensation, there aren’t any. 

Mr. Harris. Mr. Chairman, this is where I think there is a mis- 
understanding. We are not talking about the information we are 
seeking now being in connection with any alleged misconduct. The 
facts speak for themselves on that. All we want is the information 
with reference to the trips involved, and not with respect to an 
charges whatsoever, in order that that information can be evaluated. 

Mr. O'Hara. Mr. Chairman, are all of the Commissioners going to 
be subjected to the same inferences that Mr. Doerfer has been, or are 
they going to be washed out quickly, or what is the situation ? 

I think, as a matter of fairness, the ground rules should have been 
followed, and that is why I think Mr. Hyde, and perhaps some of the 
other Commissioners feel that it is impossible for them to come in 
here and attempt to give information, which they don’t know what is 
going to be asked of them. 

Mr. Moutper. That is a very simple request for information about 
their trips. I don’t know why they couldn’t comply with that. 

Mr. Bart ey. Mr. Chairman, my situation may be a little bit dif- 
ferent. The subcommittee has, as a matter of fact, all our official 
travel stuff. I sent down to you also in connection with my letter 


every official trip I have ever taken where there was any Government 
charge. 
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Now, are you asking about any other trips now ? 
Mr. Movutper. As I understand, Mr. Moss 
Mr. Bartiey. Wait just a moment. 

Mr. Movtper. Is that right ? 

Mr. Moss. No. 

Mr. Barriey. There is one other category of trips which I listed, 
which I could remember at that time, and those are the only ones I 
remember, as of today, which involve industry people. Now, I don’t 
know of anything else. If Dr. Schwartz is to ask me any questions 
about any other trips, I would like to have it not sprung on me, but a 
little notice in which to prepare an answer; that is all. 

Mr. Moutper. He is going to supply you with all the information 
he has on the trips. 

Mr. Dorrrer. That is my understanding. 

Mr. Moss. I wanted the record to be very clear. I want to have the 
right to proceed here without further interruption. I did not request 
anything except clarification. Others were discussing the type of in- 
formation in this instance, and I merely asked for clarification because 
we had a very informal walking away from a request for an agreement 
for Mr. Doerfer to supply information which he could not conveniently 
supply at this moment. 

Mr. Moutper. That is right. 

Mr. Moss. That is just clarification again on the record. That is all 
Task for. 

Mr. Bennett. Will the gentleman yield ? 

Mr. Harris. I would like to suggest, then, that we take that up with 
reference to the other Commissioners when we reach the Commis- 
sioners. 

Mr. Moutper. Proceed, Dr. Schwartz. 

Mr. Dorrrer. I understand that I am to get a list now, the dates and 
places, and that I am supposed to supply the information, any addi- 
tional information. 

Mr. Moutper. In addition to those mentioned this morning. 

Mr. Dorrrer. Well, that is the context in which I understood it 
originally, and do now. O.K. 

Mr. Mouwper. All right. 

Any other questions ? 

Mr. Scnwartz. It is understood, Mr. Chairman, that this list of trips 
and the like are not to be limited to cases involving charges against 
the Government ? 

Mr. Moutper. Mr. Doerfer so understands; yes, sir. 

Mr. Harris. And I think the record should also state it is under- 
stood that all the trips that might be related are not alleged charges 
of misconduct. 

Mr. Mouxper. Any other questions ? 

Mr. Scuwartz. No further questions. 

Mr. Mouuper. Mr. Williams, any questions? 

Mr. WitiuaMs. I believe I will pass for the moment, Mr. Chairman. 

Mr. Moutper. Mr. O’Hara? 

Mr. O’Hara. Mr. Doerfer, I know you are exceedingly tired, and 
I am not going to ask any questions at this time. i 

Mr. Mouper. Mr. Flynt? 

Mr. Fiynv. No questions. 
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Mr. Moutper. Mr. Hale? 

Mr. Hate. No questions. 

Mr. Mouuper. Mr. Moss? 

Mr. Moss. Yes. I have some questions. 

I want to summarize very, very quickly items which were listed in 
the specifications delivered to you. 

As I under Mone it, the discussion we had all of yesterday concerned 
5 days, October 15 through the 19th, 1954, involving a trip from 
Washington, D. C., to Oklahoma City, and ‘from Oklahoma City to 
Spokane, Wash., and back to W ashington, D.C. Am I correct? 

Mr. Dorrrer. Yes. 

Mr. Moss. Was the cost of transportation on the trip from Wash- 
ington, D. C., to Oklahoma City paid by KWTYV in Oklahoma City ? 

Mr. Dorrr ER. That is right. 

Mr. Moss. I assume the hotel bill from where you stayed in Okla- 
homa City was also paid by KWTYV ? 

Mr. Dorerrer. That is right. 

Mr. Moss. Then, you flew from Oklahoma City to Spokane, Wash. ? 

Mr. Dorrrer. Well, there are a few intermediate points—Denver, 
Salt Lake City. 

Mr. Moss. Those are normal transfer points. Did your ticket desti- 
nation from Oklahoma City read: “Spokane, Wash. ?” 

Mr. Dorrrer. Yes. We changed planes, and there were layovers. 

Mr. Moss. Yes. I travel that western section frequently. In Spo- 
kane, you stopped at a hotel, and the hotel bill there was paid by the 
association—r egional—— 

Mr. Dorerrer. Either the national or the regional; I don’t know. 

Mr. Moss. At least, by the industry associ iation 2 

Mr. Dorrrer. By some association, either the national or the dis- 
trict. 

Mr. Moss. And the transportation for that portion of the trip was 
paid by the Government? 

Mr. Dorrrer. For me, alone. 

Mr. Moss. For you, alone. I have no interest in whoever else ac- 
companied you. 

Mr. Dorrrer. For the record, Congressman Moss, that was my wife. 
{ Laughter. 

Mr. Moss. Well, then, the hotel in both instances was paid by, one 
KWTYV, the other by the association. The transportation to Okla- 
homa was paid by KWTYV; the transportation from Oklahoma to 
Spokane and back by the Government ? 

Mr. Dorrrer. For myself. 

Mr. Moss. For yourself? 

Mr. Dornrrer. Yes. 

Mr. Moss. Then you received from the National Association of 
Radio and Television Broadcasters a check for $575? 

Mr. Dorrrer. Yes. 

Mr. Moss. You, regard that as an honorarium or compensation ? 

Mr. Dorrrer. Yes. 

Mr. Moss. In its entirety ? 

Mr. Dorrrer. Yes. 

Mr. Moss. Then, in addition to the payment of the transportation 
by the Government, you billed them $10.50 for other expense items, 
and $45 for 5 days of per diem at the rate of $9 a day? 
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Mr. Dorrrer. Yes. 

Mr. Moss. Now, you billed no one other than the Government for 
your taxi fare in Spokane? 

Mr. Doerrer. No. 

Mr. Moss. That is the $10.50. Am I correct? Most of the $10.50, 
as I recall, is taxi fares; is that correct ? 

Mr. O’Hara. I think there were items of washing. 

Mr. Moss. Yes. 

Taxi, $4.50; taxi, $2; taxi, $2; and taxi, $2. 

Mr. Dorrrer. There may be one place or the other—I might state 
that the cab fare from my home to the airport is $4.50, and I gen- 
erally add a little tip, and there have been occasions—and I notice on 
this particular trip that I didn’t bill both ways. I only billed one 


way. 

Aetually, Congressman Moss, that cab portion of the voucher is 
made up by the secretary, who is quite familiar with—— 

Mr. Moss. I merely wanted to establish that the $10.50 was billed, 
was charged, itemized to only one source, and that was to the Gov- 
ernment, and they paid 

Mr. Dorrrer. Yes. 

Mr. Moss (continuing). That in their check ? 

Mr. Dorrrer. Yes. 

Mr. Moss. Now, I come to the question, apparently, here—and 
there seems to be a problem of the propriety of paying the Govern- 
ment—of the Government paying a per diem to you, which we as- 
sumed covers your expenses, hotel, and food. I say we assumed, be- 
cause that is the intent of the law. 

Mr. Dorrrer. Well, it is in lieu of subsistence. 

Mr. Moss. In lieu of subsistence. Nine dollars a day? 

Mr. Doerrer. Yes. 

Mr. Moss. But you had no hotel, and you had no food ? 

Mr. Doerrer. I had food—oh, sure—at my own expense. I didn’t 
eat all the time I was out there at the hotel in Oklahoma City— 

Mr. Moss. Well, all right. 

Mr. Doerrer (continuing). Nor the hotel in Spokane. 

Mr. Moss. Now, then, just as a matter of general principle, do you 
usually regard it proper procedure to charge the Government per 
diems and transportation, when you receive—and I want to use your 
words—an honorarium or other compensation ? 

Mr. Dorrrer. My charge to the Government is for Government 
work. I performed Government work. 

Mr. Moss. Mr. Doerfer, we cannot break that down precisely, can 
we? 

Mr. Doerrer. Well, I am going to offer in evidence a confirming 
wire. I did stop at Tulsa, and the others. Well, now—— 

Mr. Moss. I am not going to question that fact at all. 

Mr. Dorerrer. O. K. We will speak hypothetically. 

When I go out and perform Government work—and while I am 
performing that Government work—lI take an hour or two off to 
deliver an address, I can charge the Government for per diem in lieu 
of subsistence and transporation. I can both with validity and pro- 
priety accept an honorarium or compensation, be it in the form of a 
hotel bill or money or some other gift; so long as it is reasonable. 
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Mr. Moss. And you are the sole judge as to whether that is an hono- 
rarium or a reimbursement for actual out-of-pocket expenses. 

Is that your feeling? 

Mr. Doerrer. Well, I am the judge of my interpretation of that 
particular section. Now, certainly—— 

Mr. Moss. Then let us go back to my original question: 

As a matter of policy, you feel it is perfectly proper to charge the 
Government for transportation ard per diem on trips taken by you 
even though you went to Spokane primarily to make a speech; that 
was the primary purpose of your trip, wasn’t it ? 

Mr. Doane, Well, I would say this, that at the invitation to 
Spokane—— 

Mr. Moss. I merely want a “Yes” or “No” answer. 

Mr. Dorrrer. Beg pardon ? 

Mr. Moss. I think it is a very clear question. I think we can have 
a “Yes” or “No” answer. 

You feel it is quite proper and as a matter of policy it is the one you 
adhere to? 

Mr. Dorrrer. Whether I think it is proper or not; yes. I have 
that determination as a Commissioner. 

Mr. Moss. Those are all the questions I have. 

Mr. Moutper. The time of the gentleman has expired. 

Mr. Heselton ? 

Mr. Hesetton. No. 

Mr. Moutper. Mr. Hale? 

Mr. Hate. Let me ask this, Mr. Doerfer: 

With reference to your question just asked you by Mr. Moss, I 
understand your position is that when you went to Spokane, you went 
to Spokane primarily to deliver this address to the NARTB conven- 
tion, meeting, whatever it may have been—just let me finish—and it 
was for this address that you received $575, which you say was—which 
you break down at least in your own mind as $300 honorarium and 
$275 for Mrs. Doerfer’s airplane fare. 

Now, in addition to that, you got a per diem from the Government 
and you got your own airplane expenses all the way around from 
Waskinuen to Oklahoma City to Spokane and back. 

Now, I understand that you weren’t paid for your own travel other- 
wise than by the Government; is that correct ? 

Mr. Dorrrer. Between here and Oklahoma City. 

But from Oklahoma City up to Spokane and back to Washington, 
the Government paid. Congressman Hale 

Mr. Hate. Hold on just a minute. 

I thought the trip to Oklahoma City, the money that you got from 
the Oklahoma City station you subsequently reimbursed. 

Mr. Dorrrer. Yes; they paid the ticket. 

Mr. Hatz. They paid what ? 

Mr. Dorrrer. They paid the ticket to Oklahoma City. 

Mr. Harz. The Government didn’t pay it, did they ? 

Mr. Dorrrer. No; the Government did not pay that. 

Mr. Hate. So that the only money that you took in connection with 
this trip was the per diem; is that right ? 

Mr. Dorrrerr. That is right. 














410 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Hare. And you justify the per diem on the ground that in 
addition to making, to giving the address at Spokane, you did investi- 
gate, did examine, some stations and do other work which was of 
value to the Government in the course of your employment. 

Is that correct ? 

Mr. Dorrrer. That is right. 

You are touching exactly on the point which determines in my 
opinion why I accept an invitation. I do not accept all invitations 
to make speeches or appearances. It is when I can see that I can 
perform Government service by becoming more knowledgeable. It 
1s in those cases, and that is the situation here. 

You must remember that it was—Mr. Richards indicated that that 
portion of the country had not had a Commissioner and that they were 
anxious to have one, to see one, and to hear him and talk with him. 

Those were the inducements, It was not primarily to make a speech 
or to earn a fee. 

Mr. Harr. Just in a general way—I don’t want to know any details 
about it, but just ina very general way: 

What was the nature of this address that you made to the NARTB? 

Was it a discussion of Government policies, giving licenses, and 
whatnot ? 

Mr. Doerrer. A typical illustration of my talk with respect to some 
of these broadcasters is that they constantly feel we license too many 

radio broadcasters, and I tried to explain to them that the philosophy 
of the act is competition. 

Mr. Hae. I don’t care what the philosophy of the act was. 

What you were discussing out there was your interpretation of the 
act and your policy in granting licenses, and you believed, I presume, 
that in making that speech you were serving not merely the industry 
but the Government of the United States, 

Is that correct 4 

Mr. Dorrrer. That is correct. 

I thought that in connection with all of my trips. 

Mr. Hare. That is all. 

Mr. Mouxper. Mr. Heselton? 

Mr. Hesevron. Mr. Doerfer, in the term of your service as Com- 
missioner, I assume you have occasion to pass on matters which have 
been advocated or presented by the National Association of Radio & 
Television Broadcasters ¢ 

Mr. DorrFrer. Yes, I have. 

Mr. Hesevron. On a number of inst: unces, I assume you have agreed 
with them and in other instances you have not agreed with them. 

Mr. Dorrrer. I disagreed with them violently on subscription tele- 
vision. 

Mr. Hesetron. And that was a matter that was before this commit- 
tee within a matter of the last 10 days. 

Mr. Dorrrer. That is cerrect. 

Mr. Hesetron. Mr. Fellows, the chairman of that association, testi- 
fied before this committee in vigorous opposition. 

Mr. Dorrrer. Yes, he did. 

Mr. Heseton. It isa matter of controversy in the industry. 

Mr. Dorrrer. Yes, it is. 

Mr. Hesexvton. And you have taken a position on that ? 
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Mr. Dorrrer. I took the position that the study was needed. I voted 
for it, appeared before Congress supporting the appropriation, funds 
to make a thorough study. 

Mr. Heseuron. It is vigorously opposed by that association; is that 
not true? 

Mr. Dorrrer. Opposed by the representatives, and, of course, that 
is still in the process of determination. 

Mr. Hesetron. That is all. 

Mr. Moutper. Mr. Bennett? 

Mr. Bennett. No questions. 

Mr. Moutper. Mr. Wolverton ? 

Mr. Wotverton. Mr. Chairman, I haven’t any questions. 

I think that the questions have already been asked and have amply 
covered the transaction. 

I do have this comment, however, that I would like to make. 

There has been considerable discussion between members of the com- 
mittee in which there would seem to be a difference of opinion at 
times between what the committee thought had been agreed upon as a 
procedure and what the chairman has ruled was the procedure. 

It is brought into very strong relief, so far as ascertaining what was 
the intention, by reason of the fact that Commissioner Hyde has 
asked what I consider to be a very appropriate question. 

We all know Commissioner Hyde and know the many years of 
service that he has rendered and the honesty and integrity which we 
have all felt he possessed. 

But he says, “Am I to answer charges that are being made against 
me or am I to bring in what might be construed by some as charges 
against myself?” 

Now, let us look at what the committee actually did. 

It may be—and I think what the Commissioner did in the light of 
the information that we had at that time was perfectly proper— 
it may be that in the light of the discussions that have taken place 
today that the committee would wish to revise the procedure that 
they had agreed upon, but the procedure that we agreed upon at 
the meeting of January 30 to me is very clear and very distinct, and 
I think I am aware of the reasons that entered into that, that prompted 
us to do what we did. 

In the first place, let me point out that on motion adopted by the 
subcommittee in executive session January 29 as to further procedure, 
the subcommittee will— 
hold full and complete hearings on the administration of the laws by the various 
regulatory agencies, by the Commissioners in accordance with the agreed policy 
procedure as to the scope of the subcommittee’s activities released on April 18, 
1957, and the Federal Communications Commission will be the first agency called. 

There cannot be any dispute as to the meaning of that particular 
portion of the motion. 

Now, the motion continues: 

The procedure to be followed as to the subject for the hearings, as to the opera- 
tion of the Commission, will be as follows: 

(a) Conduct of Commissioners; 


(b) Ex parte relations with litigants ; 
(c) Comparative television cases— 


and so forth. 
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Now, I direct your attention, first, to that which we have nominated 
“(a) Conduct of commissioners.” Let us read the closing words of 
the motion : 

In respect to the alleged misconduct of the Commissioners, the staff director 
shall immediately supply the individual Commissioners with a written specifi- 
cation of charges of any alleged misconduct upon which they may be interrogated 
during the course of the hearings. Such information shall be supplied at least 
3 days in advance of the hearings. 

Now, may I point out that by the procedure which we adopted, we 
very definitely, very clearly stated that the staff director shall immedi- 
ately supply the individual Commissioners with a written specification 
of charges of any alleged misconduct upon which they may be inter- 
rogated during the course of the hearings. I think everyone will 
agree that the committee in doing that did what was a proper thing to 
do for a fair hearing, having in mind the charges of a serious character 
have been made against members of the Commission, and we did what 
we thought was the proper thing to do, namely, to submit to those 
witnesses the charges of any alleged misconduct on which they may be 
interrogated during the course of the hearings. 

Now, so farso good. And as long as we stay within the lines of that, 
we are staying within what the committee had decided upon. But it 
seems to me, Mr. Chairman, that when you ask a witness to go back 
through his entire connection with the Commission, in some cases 
ranging some many years as it does in some of these cases, and say 
to them, now, you tell us what trips, and so forth, that you have had; 
if that is to be based upon misconduct, then they are entitled under 
the action that was taken by this committee to be advised of it and 
not be asked to bring it into the committee. 

Now, if the committee feels in the light of what has happened that 
our staff does not have all the information it should have, and if the 
committee is of the opinion that it is a proper thing to ask someone 
against whom charges have been made to he in the specific instances 
that would substantiate that, then we are on a different line and it 
would be one, in my opinion, that could properly be the subject of 
discussion by this committee for a decision as to what procedure the 
wish to follow, and not leave it just as we have it at the moment wit 
the idea that they are to go back through their entire period and bring 
in anything and everything that they might think or that others might 
think would have a bearing upon this matter. 

Now, we are anxious to get all of the testimony we can. I think we 
owe it to the public, and I think the fact that this procedure was 
adopted by the unanimous vote of the committee saying that the hear- 
ings should be full and public is an indication of the desire of this 
committee to get all of the information that is possible. 

Now, I have a very high regard for this committee. As you know, 
I have served upon it for many years. I hold it in high regard. I 
have been disturbed at times for fear that maybe by our manner of 
discussion between ourselves over these questions, that maybe we are 
not maintaining the dignity of the committee to the extent that we 
should, and certainly we are not giving too much evidence of its com- 

etency, in my opinion, as to the proper way in which to proceed, and 
it is my thought, and I say it with all sincerity, in the desire to obtain 
all the information that is possible, I think it would be most appro- 
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priate that the committee hold a meeting for the purpose of determin- 
ing to what extent they wish to expand or extend the language that 
they used at their meeting on January 30. 

Mr. Moutper. Mr. Harris. 

Mr. Harris. Mr. Chairman, when I called for these public hearings 
last Monday, a week ago, I made it very clear at that time that if there 
was any fraud, corruption, or wrongdoing, wrong practices, this com- 
mittee wanted to find it out. There had been shaban unfortunately 
that were leaked to the papers that were contained in certain memo- 
randa, and certainly it leaked without the authorization of this com- 
mittee. That presented a very serious problem for this committee. 
It has been very hard to develop the facts and the circumstances be- 
cause of that unfortunate situation. 

As Mr. Wolverton said, the committee agreed on the procedure. I 
put it in the record in connection with my statement last Monday, a 
week ago. It has been put in the record 3 times during these last 3 
days. All of them should understand what it is. I for one think 
that we should adhere to the established and unanimously agreed-to 
proceedings. 

With reference to the information that we were developing, which 
is an item of discussion that Mr. Wolverton referred to, I did not 
consider it was necessarily charges of misconduct or other bad prac- 
tices. It was merely information that the Commissioner was outlinin 
and detailing and presenting so the committee may have the benefit o 
his own actions with reference to certain trips outside of Washington 
for particular purposes, legal and lawful purposes. 

if we are going to develop the record on those things, I think we 
have got todoit. And as Mr. Doerfer said, he has no hesitancy what- 
soever in supplying that information. 

So far as getting into the more specific charges or alleged charges 
of misconduct, then I say that specifications should be spelled out as 
the committee agreed to it. I am going to insist on it as a matter of 
fairness. 

I have no further questions of Mr. Doerfer, except I do want to ask 
him this. I think I can cut through the smoke and the fog of all that 
has happened here in the last few days and understand what the facts 
are that have been presented. 

The Comptroller General, Mr. Doerfer, said in his statement that 
procedures be established by the various agencies, that is a code of 
ethics, so to speak, or a code of conduct. Has the Federal Communi- 
cations Commission developed such a code? 

Mr. Dorrrer. No; we have not. We discussed it. Weare aware of 
pending bills with respect to conduct of Commissioners on the adminis- 
trative agencies, and I felt that perhaps a full discussion on those bills 
would develop. Just precisely where Congress wants to cut the line 
between permitting Commissioners to become expertees or to what 
extent they wish to push them behind a glass panel where they see 
nothing, hear nothing, and speak nothing but get their expertees in 
some metaphysical way 

Mr. Harris. I, for one, don’t think the Congress would ever do 
that. I don’t think it 








Mr. Dorrrer. I don’t think so, either. 
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Mr. Harris. It is to the best interests of the public that everybody 
has got to find out what the facts are, in order to determine the prob- 
lem that we have before us. 

Mr. Dorrrer. Congressman Harris, may I add this one remark? 

I don’t think that an agency could draw up a code of ethics or 
Congress could pass a law that would have any effect upon any ad- 
ministrative agent who does not have fundmental integrity. 

In all of these things that we have done, if there could be shown 
a thread of improper results, where our judgment was warped because 
of what we did, then that is a serious charge of misconduct, and we 
should take the consequences. 

But, in our quest for knowledge in a new field, these things that 
are accepted today as American amenities I don’t think should be 
construed without proof beyond a reasonable doubt that they have 
corrupted our judgment. I think that that is the whole issue. 

I think that Professor Schwartz, in his approach, feels very strongly 
that we are judges and we should conduct ourselves as judges, and my 
approach is, no, that is not the American concept of an administrative 
agent. 

Mr. Harris. Now, aside from the question of honorariums, with 
reference to the procedure of per diem and the practice of paying 
hotel bills in certain cases where you have been invited, or other mem- 
bers have been invited, has that been the customary practice over the 
years ¢ 

Mr. Dorrrer. I understand that as early as 1938 the hotel bills of 
Commissioners were paid by the national association. Now, whether 
that was for all Commissioners, I do not know. 

Mr. Harris. Has the practice of per diem, as has developed during 
the course of these 3 days 

Mr. Dorrrer. My understanding—oh, excuse me. 

Mr. Harris (continuing). Been prevalent throughout the years, or 
do you know ? 

Mr. Dorrrer. Well, my general knowledge and understanding is 
that, when a Government official or employee goes out on Government 
business, he is entitled to a per diem in lieu of subsistence. He does 
not have to spend it. I think that the testimony of the Comptroller 
General the other day will substantiate that. 

Of course, I will say this: There is enough room for any opinion 
you want to pick. Dr. Schwartz picks one. I see ample justification 
for my interpretation. 

Mr. Harris. I am not talking about opinions now. I am just ask- 
ing about what the facts are, in relation to customs, traditional cus- 
tomary practice. 

Mr. Doerrer. Yes. I think it has been almost universally cus- 
tomary. 

Mr. Harris. With reference to color-television sets, I believe you 
testified in your prepared statement that was the custom established 
long before you came with the Commission, and one which has been 
in effect even prior to 1948. 

Mr. Dorerrer. They were black and white in 1948. We called it 
monochrome. The television sets were monochrome. They were in 
black and white in 1948. 
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Mr. HaArris. It just got more interesting when color-television sets 
came out ? 

Mr. Dorrrer. Sometimes, yes. 

Mr. Harris. But, nevertheless, that has been the practice? 

Mr. Dorrrer. Yes; it has. That has been my understanding. 

Mr. Harris. And you mentioned something about a Senate hearing 
developing that practice, which was common knowledge to everybody ? 

Mr. Dorrrer. I referred to the fact that that had been completely 
aired by the Senate Committee on Interstate and Foreign Commerce, 
and, apparently, had its tacit approval. 

Mr. Harris. Could you say whether or not the same manufacturer 
presented the sets on loan to the Commissioners since that time, or 
has it been different manufacturers from time to time? 

Mr. Doerrer. It has been the same manufacturer, and, at times, dif- 
ferent manufacturers. 

Mr. Harris. Has this equipment been limited to television sets all 
along ¢ 

Mr. Dorrrer. Oh, no; I don’t think so. 

Mr. Harris. Could you describe what other kind of broadcast- 
ne — 

Mr. Dorrrer. Well, some have been FM; some have been radio. 
That is, the AM. Well, as I understand it, one of the Commissioners, 
who no longer is on the Commission, had a good deal of specialized 
equipment. 

Mr. Harris. I want to say, Mr. Doerfer, that I, for one, am very 
anxious to develop all the facts, and, if there is anything wrong any- 
where, any time, with any Commissioner of any regulatory agency, 
we want to find it out. I understand perfectly well the strain which 
has been imposed upon the Commissioners who are here trying to 
clarify this whole problem and get at the facts which this committee 
want and which the staff has been trying to develop. 

I want, also, for one, to say that I appreciate the courtesy that you 
have extended to the committee in trying to give us all the facts as we 
have tried to obtain the information. 

Mr. Moutper. The committee will stand in recess until next Mon- 
day at 10 o’clock. 

(Whereupon, at 4:50 p. m., the subcommittee recessed, to reconvene 
at 10 a.m., Monday, February 10, 1958.) 
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